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SEC Enforcement Division Issues Guidance on Venue
Selection

Respondents in SEC enforcement actions increasingly will litigate a wide array of matters
in administrative proceedings, rather than having their day in federal district court.

In the wake of significant public attention — including a fair amount of criticism — regarding the Securities
and Exchange Commission’s increased use of administrative proceedings to enforce the federal
securities laws, " the SEC’s Division of Enforcement recently issued written guidance setting forth the
considerations that generally inform its forum selection for enforcement actions. The Division of
Enforcement Approach to Forum Selection in Contested Actions prescribes four broad factors that the
Division may consider in deciding whether to seek to enforce the securities laws through a civil action in
federal district court or an administrative proceeding before an SEC Administrative Law Judge (ALJ).?

The Division’s Guidance does not appear to constrain meaningfully the scope of the Division’s discretion
in seeking — or the full Commission’s prerogative in deciding upon — a particular venue. Instead, it
appears an attempt to answer critics and support the SEC’s view that administrative proceedings are an
appropriate forum for a wide range of cases that historically played out in federal court, with the prospect
of the SEC using these proceedings to shape securities law in decisions potentially subject only to
deferential judicial review. The Guidance also reinforces the need for those involved in an SEC
investigation to understand clearly the SEC'’s distinctive administrative process and be prepared for the
possibility of litigating before an ALJ, rather than a federal district judge.

The Division’s Increasing Use of Administrative Enforcement Proceedings

Prior to 2010, the Commission could obtain monetary penalties administratively only against so-called
“registered” entities — primarily broker-dealers and investment advisers.® The Dodd-Frank Act broadly
expanded the SEC’s authority to utilize administrative proceedings.4 Whereas the SEC was previously
required to bring enforcement actions seeking most penalties against any non-registered entities or
individuals in federal district court, it may now initiate most such cases before an ALJ.° The Division
staff’s decision on where to proceed is, as a practical matter, not subject to attack. Although “the
Division’s recommendations are in all cases subject to review and approval by the Commission,”®
experience demonstrates that the Commission inevitably defers to the Division’s recommendation. To
date, collateral attacks on forum selection have not been successful.’

In the nearly five years since Dodd-Frank was enacted, as the Division’s Director, Andrew Ceresney,
acknowledged recently, the SEC’s use of administrative proceedings has steadily increased. ® In 2014, for
example, the SEC instituted more than 610 administrative proceedings — nearly double the number of
administrative actions filed in 2005.° And so far in 2015, the SEC has filed almost 40 percent of its
litigated cases in administrative proceedings.'® Indeed, this increasing preference has led senior officials
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in the Division to refer to administrative actions as “the new normal.”"" And this new normal has often

yielded successful results for the Division. In 2014, for example, the Division won all six of the
administrative cases it litigated to verdict, but lost seven of its 18 federal court trials. > Between October
2010 and March 2015, the Division won a reported 90 percent of the cases pursued through
administrative proceedings, as compared to just 69 percent in federal court cases during the same
period. ™

The Division’s apparent growing preference for an administrative forum has not gone without criticism.
Observing the SEC’s arguable “overuse” of the administrative mechanism, some commentators have
condemned the Division’s exercise of a “home court advantage” as potentially unfair, ' and even as
constitutionally suspect.15 Indeed, Mary Jo White, the SEC’s current Chair, has herself recognized jury
trials “in open court” as vital to both “the law and public accountability.”16 Despite these challenges,
Ceresney has defended the SEC’s “use of the administrative forum” as “eminently proper, appropriate,
and fair to respondents.”17

SEC Administrative Proceedings versus Federal District Court Litigation

The SEC’s forum selection for enforcement actions is not a minor matter of procedure, but rather can
profoundly shape the adjudicatory process, from beginning to end.”

First, the trial-level adjudicator and path for appeal both differ. In the administrative context, an SEC ALJ
— as a formal matter, an employee of the SEC’s Office of Administrative Law Judges who hears
exclusively SEC-related matters — is assigned to preside over all actions initiated through an Order
Instituting Proceedings, or OIP. The ALJ resolves all disputes, including ultimately making findings of fact
and reaching conclusions of law. The ALJ’s initial decision is subject to review in the first instance by the
Commission — ordinarily the same commissioners who authorized bringing the enforcement action. Only
thereafter, having exhausted its administrative recourse, may a respondent appeal to an Article Il court of
appeals at the third level of review. And when that appellate review occurs, the Article 11l court may have
to afford deference to at least some important aspects of the Commission’s order.™

The administrative forum also presents important evidentiary and procedural distinctions. All aspects of
administrative proceedings are governed by the SEC’s Rules of Practice.” The Federal Rules of Civil
Procedure do not apply. Accordingly, while the SEC has so-called “Brady” and “Jencks” obligations to
turn over certain information (including exculpatory evidence) in administrative proceedings, discovery is
often limited. For example, depositions, interrogatories, and requests for admissions ordinarily are not
available. Further, while parties can potentially advance dispositive motions in advance of an
administrative trial, in practice parties often lack an opportunity to have a case resolved in a manner
comparable to summary judgment. Nor is there any right to trial by jury — a right which the current head
of the SEC has extolled as “creat[ing] accountability for both defendants and the government.”21 And the
Federal Rules of Evidence are inapplicable. These important distinctions fundamentally alter the defense
of an enforcement action.

Timing also differs. Administrative actions typically proceed more expediently. Under the SEC’s Rules of
Practice, an ALJ’s initial decision must issue within 300 days after service of the OIP — or less in some
instances.? In contrast to most district court cases, therefore, an administrative proceeding before an
SEC ALJ may proceed from inception to trial within a matter of mere months.

In short, a party subject to an enforcement action before an ALJ instead of a federal district judge
operates in a different system, governed by different individuals and rules, and on a different schedule.
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Recent Division Guidance on Forum Selection

Since the passage of Dodd-Frank in 2010, the Division has enjoyed wide discretion in the forum selection
process, subject to Commission approval. Written guidance issued last week sheds some light on how
the Division has exercised that discretion, but identifies very few limitations on such discretion.

As an overarching principle, the Division favors the forum that “will best utilize the Commission’s limited
resources” to “protect investors and the integrity of the markets through strong, effective, and fair
enforcement of the federal securities laws.”* Although not directed by any “rigid formula,” the Division
has explained that this determination implicates multiple considerations, which may apply and/or be
weighted differently given the particular facts of a specific case. As Ceresney noted after the Guidance
was released, the following factors are “not exhaustive”; “the staff may consider some or all of’ them in a
certain instance, and in “some cases, a single factor may be important enough to carry the day.”24

¢ “The availability of the desired claims, legal theories, and forms of relief in each forum” — The
securities laws may dictate the forum or available remedies for certain causes of action. For example,
the Division’s Guidance notes that charges of failure to supervise or causing another person’s
violation generally can be litigated only in an administrative tribunal, whereas “controlling person”
liability can be pursued only in district court. And only district courts can typically issue emergency
relief — for example, temporary restraining orders. To the extent the Division wishes to pursue certain
claims or remedies, its choice of forum may be prescribed by law.

o “Whether any charged party is a registered entity or an individual associated with a registered
entity” — The Division’s Guidance also submits that registered entities and associated persons are,
by definition, subject to SEC oversight and discipline through the administrative system. Further,
certain remedies related to these parties may be available only via administrative proceedings.
Finally, the Division contends that SEC ALJs deal with the issues affecting registered entities and
associated persons more frequently than do the federal courts and thus ALJ are more familiar with
the framework and common questions that arise. In that respect, the Division may conclude that the
involvement of registered entities or associated individuals weighs in favor of an administrative action.

e “The cost-, resource-, and time-effectiveness of litigation in each forum” — The Division
generally will prefer the most “efficient and effective” forum. As an initial matter, speed is an important
consideration. As noted, actions before an ALJ often proceed more quickly than district court cases.
Further, the ability to resolve all issues in a single proceeding may support a particular forum,
depending on the circumstances. The efficiencies of one venue may also outweigh those of another,
such as the ability to seek summary judgment in federal district court. Finally, according to the
Division, the availability of, or limitations on, discovery may be a consideration in determining the
appropriate forum.

e ‘“Fair, consistent, and effective resolution of securities law issues and matters” — Here again,
the Division takes the position that SEC ALJs may possess an expertise of not only the relevant law,
but also of the implicated industries. Accordingly, the Division indicates that the subject-matter
expertise of these individuals and of the SEC itself, on appellate review of ALJ decisions, is often
considered in determining whether to file an action at the SEC or in federal district court. However,
the Division’s Guidance notes that if state law or other areas of federal law are applicable, or if similar
claims against the same parties have been filed in federal court, this factor may weigh in favor of
pursuing an enforcement action in district court.
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Conclusion

Several aspects of — and key takeaways from — the Division’s recent Guidance must be considered for
practitioners and any individuals or entities potentially subject to SEC oversight:

o First, although the Guidance offers some insight into the factors informing the SEC’s forum selection
decision-making, it likewise basically affirms the SEC’s view of the venue-selection process as
subject to rather broad discretion without meaningful limitations.

e Second, notwithstanding their breadth and flexibility, the factors enumerated in the Guidance may
provide potential respondents in SEC enforcement actions with at least some concrete grounds to
advocate, during the Wells process,?’ for selecting one forum over another.

e Third, and most importantly, the Guidance confirms that the Division views administrative
proceedings before ALJs as potentially appropriate for an exceptionally wide range of matters. As a
procedural matter, while legal and public challenges to the SEC’s expanded use of its administrative
process continue to play out, those across the table from the Division should expect continued,
significant use of administrative proceedings and must be prepared to defend enforcement actions in
that distinct forum. As a substantive matter, the SEC’s increased use of administrative proceedings
will potentially enable the SEC to shape federal securities law in an ever-wider array of matters,
including — as the Guidance notes — cases that “raise unsettled and complex legal issues.”?
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