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IMPORTANT CHANGES TO NEW YORK’S WAGE NOTICE LAW

New York’s Wage Theft Prevention Act (WTPA),
which requires that employers provide notice to
employees of information concerning their wages at
hire, annually and when there are changes in wage
rates, has recently been changed in in a number of
important ways. These changes include:

e striking the requirement that employers provide
annual notice to employees concerning their
wages between January 1 and February 1 each
year;

e increasing penalties significantly for non-
compliance with various provisions of the
WTPA; and

¢ expanding liability to contractors, successors
and adding personal member liability for
violations by limited liability companies
(LLCs).

The most important change to the notice
requirements is that for 2015, and going forward,
employers will not need to give employees the
annual wage notices, but will still need to issue
wage notices to new hires.

THE NEW WAGE NOTICE RULES

Although the amendments eliminate the WTPA’s
requirement that employers provide annual wage
notices and obtain yearly employee
acknowledgements between January 1 and February
1, employers must still provide a wage notice to
employees at the time of hire.

Employers in the hospitality industry must still give

! The law was signed by Governor Andrew Cuomo on
December 29, 2014, but does not go into effect until
February 27, 2015 -- after the 2015 annual wage
notices would have been required to be given to
employees. The Governor therefore included a
signing statement that removes the notice
requirement for the 2015 calendar year.

a new wage notice every time there is a wage rate
change, whether the wage rate is increased or
decreased. Employers outside of the hospitality
industry do not need to give employees a notice of a
wage increase, provided the new rate is shown on
the next wage statement. However, for a wage rate
reduction, an employee must be notified in writing
prior to the reduction being implemented.

The WTPA notice must include:

¢ Rate or rates of pay, including overtime rate of
pay (if it applies)

¢ How the employee is paid: by the hour, shift,
day, week, commission, etc.

¢ Regular payday

o Official name of the employer and any other
names used for business (DBA)

¢ Address and phone number of the employer's
main office or principal location

o Allowances taken as part of the minimum wage
(tips, meal and lodging deductions)

While employers may use their own notices,
provided that notice includes all required
information, the New York Department of Labor
(“NYDOL”) has supplied sample forms.?

Furthermore, employers still must obtain signed
acknowledgments from new hires that the
employees have received the wage notice in English
and in any other language identified by the
employee as his or her primary language. (The
NYDOL’s website has notices in Spanish, Haitian-
Creole, Russian, Polish, Chinese and Korean.)

2 These forms are available at
http://www.labor.ny.gov/formsdocs/wp/ellsformsan
dpublications.shtm.
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Wage Statements provided to employees with each
paycheck are still required.?

INCREASED PENALTIES FOR NON-
COMPLIANCE

The amendments substantially increase the
penalties for non-compliance with the WTPA as
follows:

« If an employer fails to provide the required
wage notice within ten (10) days of an
employee’s hire date, the employee may
recover $50 per day, up to $5,000 (the law
previously allowed a penalty of $50 per week,
up to $2,500), together with costs and
reasonable attorneys’ fees. Damages available
for actions brought by the NYDOL
Commissioner on behalf of the employee have
also increased to $50 per day. The
Commissioner’s recovery, previously
unlimited, is now capped at $5,000 per
violation. Courts may also award other relief,
including injunctive and declaratory relief.

» Employers will also face increased penalties for
failing to provide employees with the required
wage statements along with each wage
payment. Under the amendments, the
employee and the Commissioner may each
recover up to $250 from an employer for each
workday that it does not comply with the wage
statement requirement, up to a maximum of
$5,000.

« If an employer is found to have violated the law
more than once in a six (6) year period, that
employer may be liable for a civil penalty of
between $1,000 and $20,000, and for liquidated
damages of up to $20,000. The DOL is
empowered to conduct audits for a six-year
time period following a claim.

» For repeat, willful, or egregious violations,
employers may also be required to disclose
certain wage data to the Commissioner for
posting on the NYDOL’s website.

For a summary of the wage statement requirements,
see Pryor Cashman’s previous legal update at
http://www.pryorcashman.com/news-publications-
129.html.

NEW RULES CONCERNING LIABILITY

The amendments significantly expand the scope of
liability for WTPA violations:

e Personal liability will now be imposed on the
ten (10) members with the largest percentage of
ownership interest in an LLC. These members
will now be jointly and severally liable for all
debts, wages or salaries due and owing to the
LLC’s employees for their services to the LLC.
To obtain damages from individual LLC
members, an employee must provide written
notice to those members of his or her intention
to bring a claim against them.

¢ A new section regarding successor liability has
been added which provides that “an employer
similar in operation or ownership to a prior
employer who had previously committed wage
theft is liable for the acts of the prior employer”
for violations of the WTPA. Presumably, this
amendment aims to prevent employers from
avoiding their liabilities by forming “alter ego”
companies.

o Construction industry contractors and
subcontractors who have failed to pay all wages
will be required to provide written notice of
their wage violations to their employees as an
enclosure with employees’ wage statements.

CONCLUSION

Although the WTPA amendments also address
certain internal NYSDOL administrative and
enforcement issues, this article covers the key
issues for employers in New York. While the
amendments relieve employers of the onerous
annual wage notice requirement, they significantly
increase penalties for non-compliance with the
remaining provisions and expand personal liability
to LLC members. It is therefore recommended that
employers of all sizes consult with counsel to
ensure that they are compliant with the WTPA.
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The foregoing is merely a discussion of The New
York Wage Theft Protection Act. If you would like
to learn more about this topic or how Pryor
Cashman LLP can serve your legal needs, please
contact Alice B. Stock at (212) 326-0480, or
astock@pryorcashman.com or Joshua Zuckerberg
at (212) 326-0885, or
jzuckerberg@pryorcashman.com.
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