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The Emergency Doctrine As a Defense in Motor Vehicle Cases
by Nelson E. Timken

The emergency doctrine remains a viable defense in motor-
vehicle-accident cases. Numerous instances in which a driver
would be ordinarily cast in a liability scenario can be negated
through the successful interposition of the emergency doctrine as

a defense, either by way of dispositive motion, or at trial.

The emergency doctrine recognizes that when an actor is
faced with a sudden and unexpected circumstance not of his or her
own making, which leaves little or no time for thought,
deliberation, or consideration, or causes the actor to be
reasonably so disturbed that the actor must make a speedy
decision without weighing alternative courses of conduct, the
actor may not be held negligent if the actions taken are
reasonable and prudent in the emergency context, even if it later
appears that the actor made a wrong decision, provided the actor
has not created the emergency >, The essence of the emergency
doctrine is that, where a sudden and unexpected circumstance
leaves a person without time to contemplate or weigh alternative
courses of action, that person cannot reasonably be held to the
standard of care required of one who has had a full opportunity
to reflect, and therefore should not be found negligent unless
the course chosen was unreasonable or imprudent in light of the
3

emergent circumstances "This is not to say that an emergency

automatically absolves one from liability for his conduct. The
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standard then still remains that of a reasonable man under the
given circumstances, except that the circumstances have

changed." 4

Although the existence of an emergency and the
reasonableness of a party's response to it will ordinarily
present questions of fact °, they may, in appropriate
circumstances, be determined as a matter of law by way of a

summary-judgment motion.

Courts have summarily absolved defendants of liability
within the context of an emergency situation, where, for example,
a defendant attempted to avoid two vehicles which were spinning
out of control °, where an emergency stop was made by a bus
operator only after distressed and panicking passengers urgently
told the driver that a man had left a bomb on the bus 7, where a
bus operator was forced to brake suddenly to avoid colliding with
a vehicle that suddenly drove in front of the bus ® , where a
vehicle crashed into the wall of a highway, and suddenly came to
rest blocking two traffic lanes, including the defendant’s °, or
where another vehicle suddenly crosses over into the defendant’s

lane *°.

In addition, it is well settled that, under the emergency
doctrine, "a driver is not required to anticipate that an
automobile traveling in the opposite direction will cross over

1 Thus, there is a plethora of appellate

into oncoming traffic"
authority for the proposition that summary judgment lies in cases
where the defendant reacts to avoid a car which suddenly crosses

over into opposing traffic 12

The gquintessential requirement in order to prevail by way of
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dispositive motion is that the defendant encountered "a sudden
and unexpected circumstance which leaves little or no time for
thought, deliberation or consideration." As a practical matter,
appellate authority has established the paradigmatic benchmark
for meeting that requirement as one in which the defendant only
has one or two seconds at most in order to react to the sudden

circumstance with which he or she is confronted *°.

By contrast, a situation in which the emergency is one of
the defendant’s own making, or caused by the defendant’s own
actions, will not be held to be a qualifying emergency for
purposes of invoking the emergency doctrine. This occurs, for
example, where the defendant fails to maintain a safe distance
between his/her own vehicle and the vehicle ahead of him/her M,
where the defendant fails to be aware of potential hazards
presented by traffic conditions, including stoppages caused by
accidents up ahead '°, or where the defendant simply strikes a

completely-stopped vehicle in the rear e,

Moreover, as a general proposition, weather and roadway
conditions have been regarded as foreseeable and capable of being
anticipated, and have, as a result, been held to be removed from
the context of the emergency situation. The Court of Appeals, for
example, has held that, when a defendant has an admitted
knowledge of worsening weather conditions, where, at the time of
the accident the temperature was well below freezing and it had
been snowing, raining and hailing for at least two hours, the
presence of ice and slippery road conditions at the location of
the accident cannot be deemed a sudden, unforeseen, and

7
unexpected emergency .

Appellate tribunals in the Second Department have followed
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suit, applying the holding in Caristo v. Sanzone, supra 8 in a

myriad of cases, holding that “[aln emergency instruction should
not be given where, as here, the defendant driver should
reasonably have anticipated and been prepared to deal with the
situation with which [he] was confronted.” *° Thus, wet,
slippery, or icy roadway conditions have been held not to be

emergencies, since they should be anticipated and dealt with by

defendant driver °°.

At trial, the appropriate emergency charge to be given under

qualifying circumstances is P.J.I. 2:14 %!, which is based upon

22

the case of Caristo v. Sanzone In Caristo, the Court of

Appeals defined the role of the trial judge in assessing the

propriety of an emergency charge request, as follows:

We require the Judge to make the threshold
determination that there is some reasonable view of the
evidence supporting the occurrence of a "qualifying
emergency" (Rivera v New York City Tr. Auth., supra, 77
NY2d, at 327). Only then is a jury instructed to
consider whether a defendant was faced with a sudden
and unforeseen emergency not of the actor's own making
and, 1f so, whether defendant's response to the
situation was that of a reasonably prudent person (see,
PJI 2:14 [3d ed]). The emergency instruction is,
therefore, properly charged where the evidence supports
a finding that the party requesting the charge was
confronted by "a sudden and unexpected circumstance
which leaves little or no time for thought,
deliberation or consideration”" (Rivera v New York City
Tr. Auth., supra, 77 NY2d, at 327; Kuci v Manhattan &
Bronx Surface Tr. Operating Auth., 88 NY2d 923, 924;
see also, Restatement [Second] of Torts § 296) 23,

When a reasonable view of the evidence supports the
occurrence as “qualifying emergency”, it is reversible error for
the trial court not to give the emergency instruction to the

jury. 24
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In conclusion, in order for a situation to fall within the
context of a qualifying emergency, it must be a sudden,
unanticipated, unforeseeable event. It can be invoked by way of
summary-judgment motion, assuming that it can be established, as
a matter of law, that the defendant was confronted with a sudden
and unexpected circumstance which left him or her with little or
no time for thought, deliberation or consideration. This must be
established by admissible evidence, such as the uncontroverted
deposition testimony of the parties, by a police accident report,
in which a statement of a party, which is admissible, is

> or through the affidavit of a party with knowledge.

utilized,
At trial, the question of the reasonableness of the defendant’s
conduct under the attendant circumstances is submitted to the
jury when the trial judge determines that there is a reasonable
view of the evidence supporting the occurrence as “qualifying
emergency”. Under those circumstances, it is error for the trial
court not to give the emergency instruction to the jury. Thus,
the emergency doctrine should be carefully considered as a viable
option by defense counsel in motor-vehicle cases in which the
defendant’s conduct neither created nor contributed to the
emergency, and where the circumstances surrounding the occurrence
were neither foreseeable nor readily capable of being anticipated

by the defendant-driver.
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