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Late Employee Elective Deferrals -- Department of Labor Continues to
Investigate Fiduciaries
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Despite advice to the contrary, a company | once represented erroneously thought that being late on
employee elective deferrals into a 401(k) was a mere minor problem, involving just tens of thousands
of dollars. The Department of Labor investigated, some two years later. Generally, there is NO
attorney-client privilege between an ERISA plan fiduciary and the attorney. Thus, all the existing file
correspondence on what was wrong with the 401(k) plan administration, how to correct, and whether
the fiduciary decided to heed recommendations to make the 401(k) plan participants whole are
subject to production to the Department of Labor and, likely, the Internal Revenue Service, in the event of
cross-referral to that agency.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. A
"Go To" Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small companies
across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such as Chambers USA,
Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the firm is top-ranked by the U.S. News &
World Report/Best Lawyers Best Law Firms survey. More than 130 lawyers partner with clients to provide cost-effective legal
services and sound preventive advice to enhance the employer-employee relationship. Offices are located in Alabama,
California, Florida, Georgia, lllinois, Massachusetts, Missouri, New Jersey, North Carolina, South Carolina, Tennessee, Texas,
Virginia and Wisconsin. For more information, visit www.constangy.com.
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