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STATE OF NORTH CAROLINA %o PY
UTILITIES COMMISSION F | L E
RALEIGH
FEB 2 9 2008
DOCKET No. P-100, SuB 84C Clark's Office

N.C. Utilities Commission
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

IN THE MATTER OF
PAY TEL COMMUNICATIONS, INC., EVERCOM
SYSTEMS, INC., AND T-NETIX TELECOMMUNICATIONS
SERVICES, INC.: REQUEST FOR WAIVER OF RULE 13-9(d)
OF THE RULES OF THE NORTH CAROLINA UTILITIES

clarle
o

T T

COMMISSION 7 Qowann,
Comments of North Carolina Prisoner Legal Services to BEUN\\ i
Petitioners’ Request for Waiver of Rule 13-9(d) , E

1. In accordance with the 15 February 2008 Order of the North Carolina Utilities ﬁ&\m
Commission (which granted an extension of time, through 29 February 2008) North <¢zA”>
Carolina Prisoner Legal Services, Inc., hereby submits comments to Petitioners’ Request Krtf,
for Waiver of Rule 13-9%(d). %\;éd/ﬁ/{
2. North Carolina Prisoner Legal Services, Inc. (NCPLS), is a non-profit, public ujrg’\%ﬂ?
service organization that provides legal advice and assistance to people incarcerated in G"M
this state. NCPLS addresses matters involving inhumane conditions of confinement and 3 ng‘?
illegal criminal convictions and sentences. Providing North Carolina inmates with Q‘ 9@0‘%\
information about their legal rights and responsibilities, NCPLS works to reduce Ec[@b. ’
frivolous litigation and to resolve legitimate problems through administrative channels, 2 Cowie.
When serious problems cannot be resolved administratively, NCPLS offers legal

representation in all State and Federal courts throughout North Carolina, and beyond.

The program has a staff of 39, which includes 18 lawyers and 18 paralegals.
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3. These comments are filed by NCPLS by its Interim Director, who can be
contacted as follows:
Michael S. Hamden, Interim Director
North Carolina State Bar # 012752
Post Office Box 25297
Raleigh, NC 27611
1110 Wake Forest Road
Raleigh, North Carolina 27604 -1354
mhamden@ncpls.org

Tel.  (919) 856-2200
Fax  (919) 856-2223

Email ncpls@ncpls.org

4. In this proceeding, Petitioners, providers of prisoner telephone services (PSP’s),
seek a waiver from Rule R13-9(d) such that they may impose a statewide charge of $1.71
per call for local automated collect calls initiated from North Carolina confinement
facilities.

5. The rate the PSP’s seek is derived from the tariff permitted Concord Telephone
Company for provision of the same service — local automated collect calls initiated from
any correctional facility in the state.

6. The PSP’s note that other service providers (Network PTS, Inc., and Legacy Long
Distance International, Inc.) sought and were granted certificates of public convenience
and necessity to provide local exchange and exchange access telecommunications
services as a competing local providers at the rate of “$1.71 for station-to-station
operator assisted sent-paid, collect, third number and non-customer dialed credit card

local [telephone calls] . . ..” !

! Legacy Long Distance International, Inc., Docket # P-1173, Sub 1, Order of 13 July 2006; Network
PTS, Inc., Docket # P-1350, Sub 1, Order of 13 July 2006.
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7. In both proceedings this Commission specifically found that:
A. each applicant stated that it would, “to the extent it may be
required to do so by the Commission, participate in the support of
universally available telephone service at affordable rates;”

B. “the proposed rates for intrastate local operator-assisted
calls [were] reasonable and fair;” and

C. the relief sought would not “adversely impact the
availability of reasonably affordable local exchange service.””

8. Because the applicants in those proceedings had voluntarily capped their rates for
“station-to-station operator assisted sent-paid, collect, third number and non-customer
dialed credit card local [calls] . . .” at $1.71, the Public Staff did not oppose either
application.’

9. In the proceeding sub judice, Public Staff do not oppose the Petitioners’ waiver
request, but recognize that setting a “surrogate rate for local [inmate-initiated collect]
automated collect calls [circumvents) the standard rulemaking process.™

10. Instead, Public Staff recommend the adoption of an interim revision of Rule R13-
9(d) which would allow a rate no greater than that which “would have been charged by
the Concord Telephone Company for a local collect station-to-station call.’

11.  Public Staff further recommend immediate implementation of the “interim rule,”

providing the public an opportunity to comment after-the-fact, and absent “significant

objections,” officially adopt the interim rule.®

% Network PTS, Inc., id. at pp. 2-3 (emphasis added); Legacy Long Distance International, Inc., id. at pp.
2-3 (emphasis added).

> In the Matter of Pay Tel Communications, Inc., et al., Docket # P-100, Sub 84c, Comments of Public
Staff, p.3, 18.

* Id,atq10.

S 1d
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POSITION OF NCPLS REGARDING PETITIONERS’ WAIVER REQUEST
12. NCPLS opposes Petitioners’ Waiver Request because: (A} concerns of fairness
and equal treatment as among service providers are secondary to those principles as they
apply to the public they serve; (B) inmate-initiated telephone calls are not presently
available at affordable rates; (C) under prevailing circumstances, the proposed rate is
neither reasonable nor fair; (D) allowing a telephone service provider (Concord) to set
rates that apply statewide amounts to a usurpation of the jurisdiction and function of the
North Carolina Utilities Commission; (E) limiting inmate-initiated calls to collect only,
the most expensive means of placing a call, adversely impacts the availability of
reasonably affordable local exchange service; (F) the extraordinary relief sought by
Petitioners — waiver of the Commission’s Rules — is not consistent with the proper
administration of the Rules; and (G) the recommendations of Public Staff do not come
within the ambit of ordinary rule-making procedures or the proper administration of the
Rules.
ARGUMENT

(A) Concerns of fairness and equal treatment as among service providers are
secondary to those principles as they apply to the public they serve.

Compelling is the implicit argument of Petitioners that it is but equitable and fair
that they be permitted to charge rates allowed other service providers (i.e., “station-to-
station operator assisted sent-paid, collect, third number and non-customer dialed credit
card local [calls] . . .” — $1.71 — the rate charged by the Concord Telephone Company for
a local collect station-to-station call). The notion that similarly situated parties should be

treated in the same way is founded on well-accepted notions of equity and fairness.

® Idatpp.3-4,911.
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But that principle does not apply here. PSPs’ customers presumably have a broad
range of calling options which may include their choice among a variety of service
providers, the use of land-lines, cell phones, and a vast array of calling and payment
options. ICS customers provide no alternatives to those who use their services — all calls
must be made collect and placed with a single ICS. Petitioners deal with a customer base
that is literally held captive to their services and the charges they impose.

(B) Inmate-initiated telephone calls are not available at affordable rates.

While precise, current, comparative cost figures are not readily available, it is
common knowledge that average rates for prisoner-initiated telephone services far
exceed those of comparable services outside the correctional setting, and that calling
options inside correctional facilities are commonly limited to collect-only calls, the most
expensive method of placing a telephone call.

For over twenty-five years, the ABA steadfastly has maintained that any
limitations placed on “prisoners’ communications should be the least restrictive
necessary to serve the legitimate interests of institutional order and security and the
protection of the public. ABA Standards for Criminal Justice, Legal Status of Prisoners,
Standard 23-6.1(a) See ABA Policy 113B (encouraging government at all levels to
afford prison and jail inmates reasonable opportunities to maintain telephonic
communication with the free community, and to offer telephone services in the
correctional setting with an appropriate range of options at the lowest possible
rates)(Exhibit 2). See aiso, Iddings, B. “The Big Disconnect: Will Anyone Answer the
Call to Lower Excessive Prisoner Telephone Rates?,” 8 North Carolina Journa! of Law &

Technology, 159 (2006).
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(C) Under prevailing circumstances, the proposed rate is neither reasonable nor
fair.

To the extent that telephone service providers are threatened by inadequate profit,
the problem stems from the industry practice of paying outlandish “commissions™ to
correctional facilities or agencies for the exclusive right to provide prisoner telephone
services.” These commissions, ranging as high as 65% of revenue, drive service
providers to seek ever increasing rates which are, of course, paid by the friends, families,
and lawyers of people who are incarcerated.®

For informational purposes, the Public Utilities Commission should be advised
that these commissions are sometimes subsumed into the coffers of the public fisc for
general use. However, in other cases, commissions are used by facility or system
administrators for the benefit of prisoners to provide such things as postage and writing
materials for the indigent, equipment to maintain or improve the physical health of
prisoners, and other legally required materials or services that are not adequately funded

by the relevant governing body. This practice is a nationwide problem, notwithstanding

7 A report released in June 2006, issued by a diverse national commission including correctional and other
public officials and chaired by Nicholas de B. Katzenbach and former federal appellate Judge John L.
Gibbons, confirms the need for reduced-rate inmate telephone service. It urges policymakers to “end
practices such as [extracting huge commissions from inmate telephone service providers and limiting
inmate telephone service to collect calling] that interfere with the maintenance of critically important family
and community ties.” Commission on Safety and Abuse in America’s Prisons: Confronting Confinement,
p. 36 (John J. Gibbons & Nicholas de B. Katzenbach, Comm’n Co-Chairs){(June 2006)“Prison Report”
(footnote omitted). See excerpt, Exhibit 3.

® For example, Evercom Systems, Inc., a petitioner in the present proceeding, provides exclusive services
to almost 40,000 prisoners in custody of the North Carolina Department of Correction (DOC). According
to a response received to our inguiry, the 2006 contract provided DOC a commission of 55% of revenue.
Relevant pages of that contract are attached as Exhibit 4 (with redactions to protect the innocent public
official who responded to our inquiry on behalf of DOC),
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policy pronouncements to the contrary adopted by a host of professional organizations
comprised of corrections officials.’

In whatever way these commissions are utilized — all for public purposes that should
be borne by the public — they impose extraordinary financial costs on the families and
friends of prisoners, many of whom are among the poorest people in our society.

But there are also serious implications for prisoners awaiting trial or otherwise
seeking access to the courts.'’ The vast majority of incarcerated people are represented
by publicly-funded lawyers such as public defenders, court-appointed attorneys, or
nonprofit providers of legal services to prisoners. It is generally less burdensome for an
attorney to speak with a client over the telephone than to travel to a correctional facility
to conduct a personal interview, especially where distance, literacy, or linguistic barriers
preclude other kinds of client communication. But given the limited budgets provided
for prisoner representation, the high cost of prisoner phone calls is prohibitive for many
lawyers. Of course, this has significant implications for the quality of justice and a

prisoner’s ability to gain access to the courts,"!

® See, e.g., Federal Bureau of Prisons Policy Statement PS5264.08 (Telephone Regulations for Inmates)
{Exhibit 5); the National Sheriffs’ Association (Resolution of 14 June 1995); The American Cosrectional
Association (ACA), Resolution on Excessive Phone Tarriffs (October 1996); Public Correctional Policy on
Inmate/Juvenile Offender Access to Telephone (ACA 2001)Exhibit 6) and related standards (ACA
2002)(incorporated into standards manuals for 11 types of correctional facilities ) Exhibit 7); American Bar
Association Policy {August 2005} Exhibit 2); and the report of the Vera Institute of Justice-sponsored
Commission on Safety & Abuse In America’s Prisons, “Confronting Confinement,” pp. 36, 39, passim
(June 2006Xsupra, n. 7, p.6). See also, “Phone calls ‘cut jail suicides,” BBC News 14 November 2007,
(Exhibit 8)

O See, e.g, Lewis v. Casey, 518 U.S. 343, 355 (1996)Xprisoners are entitled to court access “to attack their
sentences, directly or collaterally, and . . . to challenge the conditions of their confinement. . , ")
' Courts have long recognized that the ability to communicate privately with an attorney by telephone is
essential to the ¢xercise of the constitutional rights to counsel and to access to the courts, Murphy v. Waller,
51 F.3d 714, 718 & n.7 (7th Cir. 1995)(“Restrictions on a detainee’s telephone privileges that prevented
him from contacting his attorney violated the Sixth Amendment right to counsel. .. . In certain limited
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Despite assertions to the contrary, it secems that the have taken no meaningful steps
to address that probiem, nor does it seem financially feasible that they could entirely
resolve the problem, even if they cared to do so0.” But whatever the impact, excessive
telephone charges resulting from collect-only policies amount to an unjustifiable tax, and
one that is borne largely by a discrete, impoverished segment of our society — the
families and friends of people who are powerless to choose less expensive carriers or
calling options — prisoners.'

(D) Allowing a telephone service provider (Concord) to set statewide rates de facto

violates federal law and amounts to a usurpation of the jurisdiction and

function of the North Carolina Utilities Commission.

circumstances, unreasonable restrictions on a detainee’s access to a telephone may also violate the
Fourteenth Amendment.”); Tucker v. Randall, 948 F.2d 388, 390-91 (7th Cir. 1991)(denying a pre-trial
detainee telephone access to his lawyer for four days would implicate the Sixth Amendment); Johnson-El v.
Schoemehl, 878 F.2d 1043, 1051 (8th Cir.1989)(holding that inmates’ challenge to restrictions on the
number and time of telephone calls stated a claim for violation of their rights to counsel); Miller v, Carison,
401 F. Supp. 835 (M.D. Fla. 1975), aff'd & modified on other grounds, 563 F.2d 741 (5th Cir.
1977)granting a permanent injunction precluding the monitoring and denial of inmates’ telephone calls to
their attorneys). Courts have also held that, when a prison’s collect call-only policies interfere with the
ability of incarcerated people to communicate with their lawyers, correctional officials may be in violation
of the Constitution). See, e.g., In re Ron Grimes, 208 Cal. App. 3d 1175, 1178 (1989)holding that switch
by Humboldt County (California) Jail from coin operated to collect-only calls violated the constitutional
rights of people incarcerated there because the public defender’s office, other county departments, and some
private attorneys did not accept collect calls). However, while the principle remains sound, many of the
holdings of these cases were overruled or called into question in Lewis v. Casey, 518 U.5. 343, 355 (1996).

12 Exhibit B of Petitioners filing asserts that “most modern ICS equipment contains or performs the
following basic functions: Free calls to public defenders . . ..” (Emphasis in the original.) While such
services are provided to at least one public defenders’ office in North Carolina, that seems to be the
exception, rather than the rule. Moreover, there is not even a claim that toll-free calls are provided to
court-appointed attorneys who represent indigent clients. That portion of criminal defendants constitutes
the majority of those being provided counsel at government expense.

1 In the interest of full disclosure, NCPLS has worked in partnership with Pay Tel Communications, Inc.,
for more than a decade, secking a fair, just, and comprehensive resolution of these issues on a national
basis. See, e.g., In the Matter of: Implementation of Pay Telephone Reclassification and Compensation

Provisions of the Telecommunications Act of 1996, STATEMENT OF INTEREST AND COMMENTS ON ALTERNATIVE
RULEMAKING PROPOSAL REGARDING INMATE CALLING SERVICES FILED BY NORTH CAROLINA PRISONER LEGAL
SERVICES, INC., FCC Docket No, 96-128 (filed 27 April 2007).
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The Tetecommunications Act of 1996, 47 U.S.C. §§ 201(b) and 276(b}2) require

14

that telephone service practices be “just and reasonable,” " and that payphones, which are

to be operated in the public interest, are supported “fairly and equitably.”"®

The powers and authorities of the North Carolina Utilities Commission must be
recalled and should inform the outcome of this proceeding. In a nutshell, the
Commission has plenary power to “supervise and control [public utilities},” “make and
enforce reasonable and necessary rules and regulations,” “have general supervision over

7 &

the rates charged and service rendered by all public utilities,” “require and compel any

public utility to provide . . . reasonable service,” and “fix and regulate . . . reasonable
rates and charges.”'®

In this proceeding, we have the fox asking that the dog be chained so the hen-
house can be guarded appropriately. If a single telephone service provider is permitted to

set statewide rates, what constraints exist to protect the public? Indeed, under such an

approach, it seems that serious anti-trust concerns would arise. The monopoly thus

¥ 8§ 201(b). “All charges, practices, classifications, and regulations for and in connection with such
conmmunication service, shall be just and reasonable, and any such charge, practice, classification, or
regulation that is unjust or unreasonable is declared to be unlawful.”

13§ 276(b)2) “In the rulemaking conducted pursuant to paragraph (1), the [Federal Communications]
Commission shall determine whether public interest payphones, which are provided in the interest of
public health, safety, and welfare, in locations where there would otherwise not be a payphone, should be
maintained, and if so, ensure that such public intetest payphones are supported fairly and equitabiy.”

See also, HR.555 — Title: {An Act] To amend the Communications Act of 1934 10 require the Federal
Communications Commission To Prescribe Rules Regulating Inmate Telephone Service Rates. Sponsor:
Rep Rush, Bobby L. (introduced 1/18/2007). The Act would require the FCC to consider the regulation of
inmate telephone service by: (1) prescribing a maximum uniform per-minute rate (paid to telephone service
providers); (2) prescribing a maximum uniform service connection or other per-call rate; (3) prescribing
variable maximum rates depending on factors such as carrier costs or the size of the correctional facility;
{4) requiring providers of inmate telephone service to offer both collect calling and debit account services;
{5) prohibiting the payment of commissions by such providers to administrators of correctional facilities;
and (6) requiring such administrators to allow more than one service provider at a facility so that prisoners
have a choice. (Exhibit 9)

18 N.C. Gen. Stat. §§ 62-30; 62-31; and 62-32, seriatim.
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created would be without constraints or protections for the public, generally, or for
prisoners, specifically. Why would the Commission, which has a mandate to regulate the
industry and to protect the public, permit such a result, even on an interim basis?
(F) Limiting inmate-initiated calls to collect only, the most expensive
means of placing a call, adversely impacts the availability of reasonably
affordable local exchange service.
Petitioners® Exhibit B lists costs that are exaggerated, redundant, ordinary
business expenses, and others that should be borne by correctional personnel.
Exaggerated expenses include “free calls to public defenders” (discussed
previously), and 3-way call detection. This latter feature may serve less as a security
measure than as a means of generating additional income, with the termination of a call
upon detection of “line-noise” as often as a three-way call (based upon experience and
anecdotal information). The consequence is that the prisoner must re-initiate the call and
pay any surcharge and the super-inflated first-minute rate a second (or third) time.
Petitioners’ Exhibit B is also replete with redundant listings. Perhaps unique to
correctional and law enforcement settings {(apparently including the CIA) is the capacity
of the equipment to continuously record and preserve conversations. That function has
been listed as encompassing “Full-time, full-channel recording and archiving of
conversations,” “Real-time monitoring of inmate conversations,” “Flag{ing] calls for
alerts to monitor conversations in real time,” “Playback of inmate conversations,” and
“Monitor[ing] calls by PIN, phone number, or cell block.” This section presents six

iterations of the requirements prerequisite to the operation of a pay-phone system in a
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correctional seiting. And though the equipment must provide these capabilities, the
actual functions are [or should be] performed by correctional personnel.

Ordinary business costs include call completion (which one may assume is the
basis for billing any customer), call time-limits, installation and expansion of an ICS
system, [consultation with respect to] new facility construction, and internal database
screening/number blocking/fraud digit detection to prevent secondary dial tone (3-way
call detection), all automated functions.

Costs listed under “ICS Client Support” include what amount to help desks
available by phone 24/7, as well as training. These costs are generally (and probably
should be) borne by the correctional facility or agency. In most industries, the cost of
customer support, including training and equipment operation are expenses built into or
are options available as provided by contract.

T The extraordinary relief sought by Petitioners — waiver of the

Commission’s Rules - is not consistent with the proper administration of the

Rules.

Rarely is a rigid, inflexible approach to the enforcement of rules consistent with
the spirit or purpose of those rules. One can easily imagine circumstances in which an
exception is not only permissible, but required, if the benefit of the rule is to be achieved.

Here, Petitioners assert that financial pressures threaten their ability to continue
providing prisoner telephone services. A similar argument has been put forward in the
FCC and the federal courts.

In FCC proceedings that allege the current rate structure violates federal law, it

might be observed that, for more than ten years, the agency charged with enforcing
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federal communications law has had before it a proceeding in which at least some of the
Petitioners (and NCPLS)" have argued that they are being unfairly compensated for
inmate-initiated telephone calls. To date, the FCC has not ruled on that argument, and
given a decade of proceedings, does not seem to attribute any significance or urgency to
the claim. See, Voluntary Remand of Inmate Telephone Services Issues, Federal
Communications Commission, CC Docket No. 96-128, DA 03-4027.
F) The recommendation of Public Staff does not come within the ambit
of ordinary rule-making procedures or the proper administration of the Rules.
Acquiescence to the requested waiver of Rule 13-9(d) would demonstrate that,
with respect to rate-caps for pay telephone services, the exception has swallowed the
rule. Indeed, Public Staff seems to concede as much by proffering an “Interim Rule” that
would make & waiver unnecessary because the Petitioners would then be in compliance.
Surely, that is no way to run a railroad (or to regulate utility companies). If the
Commission’s rules are to have meaning and provide guidance, they cannot be
administered on an ad hoc basis. Certainly, some flexibility is required in appropriate
cases to accomplish fairness, equity, and justice. However, in this proceeding,
Petitioners — providers of prisoner telephone services — have set forth no persuasive
reason that they should be excused from complying with Rule 13-9(d) as it is presently
written. Alternative means are available to address cost and profitability concerns. Until
the issue of ever-escalating commissions is addressed, no rule or administrative

proceeding will provide the relief Petitioners seek. It would be a manifest injustice to

7 See supra, note 13. The involvement of NCPLS has been to advocate a fair and comprehensive
resolution of these matters, taking into account the interests of corrections professionals, telephone service
providers, as well as prisoners, their families, friends, and their attorneys.
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permit temporary relief at the cost of a class of powerless people who are already being
exploited shamelessly.
CONCLUSION

One can imagine at least five possible approaches to more equitable telephone
services for inmates: (1) allowing inmates to use a commercial calling card, collect
calling platforms (800-COLLECT, 800-CALL-ATT), and pre-paid calling cards; (2)
allowing inmates to direct-dial their calls (with call-blocking in place); (3) allowing
inmates to place calls to “personal” 800 numbers that are billed to the called party; (4)
allowing competitive inmate calling service providers to provide service at the same
facility simultaneously; and (5) prohibiting the practice of offering commissions for
exclusive service contracts. One or more of these options may be foreclosed in North
Carolina, at least under present circumstances. But several of these alternatives, alone or
in combination, would provide meaningful and lasting relief for Petitioners. It bears
remembering that, after all, these businesses and the people who run them provide a
service that well serves correctional officials (who can use telephone privileges as a
control mechanism and as an aid to rehabilitative efforts), that is a comfort to prisoners,
and one that is a blessing to their families (but for the associated ruinous costs).

Nonetheless, until the parties come together to resolve competing interests to
create service plans that are fair and equitable to prisoners, their families, friends, and
attorneys, as well as to the service providers, themselves, the relief requested by
Petitioners will only exacerbate the unjust burden foisted upon indigent people. A waiver

will not resolve the problem, but it is within the control of service providers to address
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their concerns to the correctional facilities and agencies that have a significant need for

the services they provide.

The petition for a waiver of Rule 13-9(d) should be denied. If there is to be a
revision of that rule, it should be done in accordance with rulemaking procedures, and
only after interested parties have had a meaningful opportunity to reflect upon the
proposed revision and to express their views.

Respectfully submitted this 29™ day of February 2008 (runc pro tunc).

NORTH CAROLINA PRISONER LEGAL SERVICES, INC., by:

fod Moo

/ Mi(znael S' Hafflen, Interim Director

North Carolina State Bar # 012752
Post Office Box 25297
Raleigh, NC 27611
(919) 856-2200
mhamden@ncpls.org
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CERTIFICATE OF SERVICE

This is to certify that a copy of the forgoing Comments of North Carolina
Prisoner Legal Services to Petitioners’ Request for Waiver of Rule 13-9(d) was
served upon Petitioners through their counsel by placing into the custody of the United
States Postal Service a sealed envelope, first-class postage pre-paid, and addressed as
follows:

Marcus W. Trathen, Esq.
Brooks, Pierce, McLendon,
Humphrey & Leonard, L.L.P.
P.O. Box 1800
Raleigh, North Carolina 27602

North Carolina Utilities Commission
Robert P. Gruber, Executive Director
Antoinette R. Wike, Chief Counsel
Dianna Jessup, Staff Attorney
4326 Mail Service Center
Raleigh, NC 27699-4326

This 29™ day of February 2008.
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State of North Carolina
County of Wake

VERIFICATION

I, Michae! S. Hamden, being duly sworn, state that I am the Interim Director of North
Carolina Prisoner Legal Services, Inc.; that I have read the preceding Comments of North
Carolina Prisoner Legal Services to Petitioners’ Request for Waiver of Rule 13-9(d); and

that the statements and representations contained therein are true and accurate to the best
of my knowledge and belief.

NORTH CAROLINA PRISONER LEGAL SERVICES, INC,, by:

terim Director
orth Car¢lina State Bar # 012752
ost Office Box 25297

Raleigh, NC 27611

(919) 856-2200
mhamden@ncpls.org

Sworn to and subscribed before me this 29™ day of February, 2008.

MARY RICHARDSON
Notary Public, North Carotina
Wake County
\4/)7 " g My Commission Expires

March 09, 2008
Mar} Rict@dsoh, Notary Public

My Commission Expires: 3/ ?/ og
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EXHIBITS

EXHIBIT 1: AFFIDAVIT OF MICHAEL S. HAMDEN
ExHiBIT2: ABA Policy 113B

Exhibit 3:  Commission on Safety and Abuse in America’s Prisons: Confronting
Confinement, p. 36 (John J. Gibbons & Nicholas de B. Katzenbach, Comm’n Co-
Chairs)(June 2006)

Exhibit4: Excerpts from the Exclusive 2006 Telephone Services Contract
Between Evercom Systems, Inc., and the North Carolina Department of Correction.

Exhibit5: Federal Bureau of Prisons Policy Statement P$5264.08 (Telephone
Regulations for Inmates).

Exhibit 6: The American Correctional Association (ACA), Public Correctional
Policy on Inmate/Juvenile Offender Access to Telephone (ACA 2001).

Exhibit 7; American Correctional Association telephone access standards (ACA
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Telephone Service Rates, H.R. 555, 110™ Congress, 1* Session (18 January 2007)
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EXHIBIT

STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DocKET No. P-100, Sus 84C
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

IN THE MATTER OF
PAY TEL COMMUNICATIONS, INC., EVERCOM
SYSTEMS, INC., AND T-NETIX TELECOMMUNICATIONS
SERVICES, INC.: REQUEST FOR WAIVER OF RULE 13-9(d)
OF THE RULES OF THE NORTH CAROLINA UTILITIES
COMMISSION

R e i "

AFFIDAVIT OF MICHAEL S. HAMDEN

1) I am an adult over age 18, have never been adjudged incompetent, suffer from no
mental or emotional disability, and make this affidavit of my own free will, stating facts of which
I have personal knowledge and opinions which have been formed after reasonable inquiry into
the facts.

2) 1am a citizen of the United States, and a resident of Orange County, North Carolina,
and I am employed by North Carolina Prisoner Legal Services, Inc. My mailing address is Post
Office Box 25397, Raleigh, NC 27611. My telephone number is (919) 856-2200.

3) From 1985 through the present I have been employed by North Carolina Prisoner
Legal Services, Inc. (NCPLS)

4) I am presently employed as the Interim Director of NCPLS, after having served about

12 years as the Executive Director, and 10 years as a staff attorney.
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5) North Carolina Prisoner Legal Services (NCPLS) is a non-profit, public service law
firm that provides legal advice and assistance to people incarcerated in this State. NCPLS
addresses matters involving inhumane conditions of confinement or iliegal criminal convictions
and sentences.

6) Encompassing some 52,669 square miles, North Carolina incarcerates more than
38,000 people in 78 prisons operated by the North Carolina Department of Correction (NC-
DOC).

7) With 100 counties, almost each of which has a jail and/or a municipal lock-up, on any
given day an additional 14,000 people are detained pending trial (with some 250,000 annual
admissions).

8) On an annual basis, NCPLS handles some 13,000 cases, a portion of which involve
litigation, including class action lawsuits.

9) To the detriment of our clients, the distance between correctional facilities in North
Carolina and rules of the North Carolina Department of Correction regarding telephone usage
make it difficult to communicate with our clients, except by mail.

10) For at least a decade, our clients’ legal interests (and their families’ financial
interests) have been harmed because of excessive rates for prisoner-initiated telephone calls.

11) North Carolina prisoners are permitted to initiate only collect calls, the most
expensive means of placing a telephone call.

12) The rates for prisoner-initiated collect phone calls are significantly higher than those
charged for the same pay-phone service provided outside the correctional setting,

13) A small portion of the higher cost may well be attributable to enhanced features of a

correctional telephone system, such a call monitoring and recording.
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14) However, prisoner-initiated phone calls are vastly more expensive than services
provided outside the correctional context as a direct result of industry practices to offer
commissions in exchange for the right to provide exclusive services to a particular correctional
facility, or to an entire correctional system.

15) Generally, the higher the commission offered, the more likely the service provider
will be awarded an exclusive contract by the correctional authority.

16) For example, a 2006 contract between the North Carolina Department or Correction
(DOC) and Evercom Systems, Inc., encompasses a term providing for the payment to DOC of a
55% commission on revenue generated through telephone usage.

17) To enhance returns, both for the correctional agency and the service provider, only
collect calls are permitted.

18) Similarly, mechanisms such as 3-way call detection are common features of a
correctional telephone system. Such a feature disconnects a telephone call when any “line noise™
is detected. As a result, the telephone call must be re-initiated and first-minute charges,
surcharges, and other costs are imposed a second time.

19) Upon information and belief, 3-way call detection is deployed as much to generate
additional fees as a security measure.

20) These practices, and especially the costs associated with the payment of
extraordinarily high commissions to correctional authorities, combine to make the cost of
prisoner telephone calls prohibitively expensive for most government-funded agencies (such as
public defender offices, the office of the appellate defender, or NCPLS, for example) and

attorneys who are court-appointed to represent indigent prisoners.
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21) Notwithstanding the frequent need of our attorneys to communicate with NCPLS
clients, and even in light of the escalating cost of travel, NCPLS generally does not accept
telephone calls from prisoners, even when NCPLS represents those persons.

22) There are two exceptions to this general rule: (a) when an NCPLS attorney
specifically requests a telephone call from a client; and (b) when NCPLS receptionists are able to
ascertain that there exists an emergency.

23) Upon information and belief, the commissions generated through prisoner telephone
call revenue are frequently used to augment operating funds that are too often inadequate for the
facility administrator to meet legal requirements to protect the health, safety, and welfare of
people who are confined in the facility.

24) Too often, however, this revenue is absorbed into the general public fisc to offset the
cost of providing other provide government programs and services.

25) In either case, excessive telephone charges constitute a tax on the families and
friends, of people who are incarcerated — a segment of society that is least able to afford the
additional financial burden of the government obligations.

26) In my opinion, these practices call into question the ethical propriety of a policy that
allows government to earn financial profit at the expense of people in its custody; they limit the
chance for prisoners to maintain ties with families, friends, and communities; and they call into
question the applicability of fundamental legal principles such as equal protection of the law.

27) Struggling with perennial under-funding, the lure of 55% commissions (for example)
can seem irresistible. But such arrangements create an ethical quagmire of both real and
perceived conflicts which compromise both the professional integrity of correctional officials

and the public’s perception of these officials.
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28.) Leaders in the corrections profession have long recognized the importance of
providing inmate telephone services, both as a means of maintaining family and community ties,
preparing the prisoner for a successful transition to a productive, law-abiding life upon release,
and in the meantime, as a control mechanism (i.e, a privilege that can be suspended upon
violation of prison rules of conduct).

29.) Finally, these monopolistic practices may violate anti-trust law, and they almost
certainly impinge upon constitutional protection of familial relationships, equal protection of the
laws, and possibly state laws against unfair trade practices.

30.) The telephone service providers offer prisoners, their families and communities, and
their legal counsel a critical means of communication. Unless they can recoup the costs of doing
business and make a reasonable return on their investment, they will be unwilling and unable to
offer their services. But so long as monopolies are acquired in exchange for outrageous
commissions, it would be unconscionable to permit further exploitation of the most
impoverished segment of our society through a rate increase of even a single cent.

[Remainder of the page intentionally left blank.]
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Respectfully submitted this 29% day of February, 2008.

Raleigh, NC 27611

1110 Wake Forest Road
Raleigh, North Carolina 27604 -1354
mhamden@ncpls.org
Tel. (919) 856-2200
Fax  (919) 856-2223
Email ncpls@ncpls.org

SWORN TO AND SUBSCRIBED BEFORE ME THIS 29™ DAY OF FEBRUARY, 2008.

“Mary Trchandaon

. - MARY RIC
Mar§ Richdrdson, Notary Public Notary Public, mersggoﬁna

Wake County
My Commission Expires: 3 / 9 / 0%

My Commission Expi
o o osglras
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AMERICAN BAR ASSOCIATION
CRIMINAL JUSTICE SECTION

REPORT TO THE HOUSE OF DELEGATES

UNANIMOUSLY ADOPTED AUGUST 20058
RECOMMENDATION

RESOLVED, That the American Bar Association encourages federal, state, territorial and local
governmemnts, consistent with sound correctional management, law enforcement and national
security principles, to afford prison and jail inmates reasonable opportunity to maintain
telephonic communication with the free community, and to offer telephone services in the
correctional setting with an appropriate range of options at the lowest possible rates,
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REPORT

Telecommunications services are integral to human interaction in today’s society.
Accessing these services is especially important to people who are incarcerated, separated from
family, friends and legal counsel by the fact of incarceration. Telephone access is particularly
imporfg.nt for the significant percentage of the incarcerated population with limited literacy
skills.

Leaders in the corrections profession have long recognized the importance of extending
telephone privileges to people in their custody as a means of fostering and strengthening ties
with their families and their communities.'® Telephone access can be a critical component of a
prisoner’s successful transition to a productive, law-abiding life after leaving prison?® It can
also contribute to safer prisons by reducing the number of disciplinary incidents.”! At the same
time, we recognize that the desire to provide robust communications services to prisoners
remains in tension with legitimate penological constraints of the correctional setting.?

Although recognizing the importance of providing expansive telephone privileges, many
correctional systems engage in practices that make it difficult, if not impossible, for incarcerated
people to use the telephone. First, many correctional facilities only permit prisoners to make

1% Approximately 40% of the national prison population is functionally illiterate. The Center on Crime,

Communities & Culture, Education as Crime Prevention: Providing Education ta Prisoners, Research Brief:
Occasional Paper Series 2 (Sept. 1997),

® See, e.g., the October 1996 Resolution on Excessive Phone Tarriffs adopted by the American Correctional
Association (ACA); ACA’s Public Correctional Policy on Inmate/Juvenile Offender Access to Telephone (adopted
24 January 2001); and ACA’s related standards (Stendards for Adult Correctional Institutions (3™ ed ); Standards
for Adult Local Detention Facilities (3 ed); Standards for Adult Community Residential Facilities (4" ed);
Standards for Adult Correctional Boot Camp Programs (1" ed); Standards for Juvenile Community Residential
Facilities (3" ed.); Standards for Juvenile Detention Facilities (3™ ed,); Standards for Juvenile Correctional Boot
Camp Programs (I* ed); Standards for Juvenile Training Schools (3™ ed ); Standards for Small Juvenile Detention
Facilities (1" ed ); and Small Jail Facilities (1" ed )). See also, the National Sheriffs’ Association Resolution of 14
June 1995; and USDOJ-BOP, Program Statement 5264.06, Telephone Regulations for Inmates (Jan. 31, 2002).

20 See, e.g., U.S. Department of Justice, Office of the Inspector General, Criminal Calls: A Review of the

Bureau of Prisons’ Management of Inmate Telephone Privileges, Ch. I, n.6 (Aug. 1999), available at
http://www.usdoj.gov/oig/special/9908/callsp2.htm (last accessed 30 January 2005)(“telephone usage and other
contacts with family contribute to inmate morale, better staff-inmate interactions, and more connection to the
community, which in turn has made them less likely to return to prison....”) and State of Louisiana Department of
Public Safety and Corrections, Time in Prison: The Adult Institutions, p. 5 (2004},

2 Bureau of Prisons Program Statement 5264.07, “Telephone Regulations for Inmates,” codified at 28 C.F.R
§ 540.100 (“Telephone privileges are a supplemental means of maintaining community and family ties that will
contribute to an inmate’s personal development. . . . Contact with the public is a valuable tool in the overall
correctional process.”); State of Louisiana Department of Public Safety and Corrections, Time in Prison: The Aduit
Institutions, p. 5 (2004), available at http://www.corrections.state.la.us/Whats%2ONEw/PDFs/TimelnPrison.pdf.

z The “correctional setting” refers to facilities where people are detained or incarcerated, irrespective of their

actual status as pretrial, civilly committed, adjudicated, or sentenced. Thus, the Recommendation encompasses jails
and other detention facilities, prisons, training schools, residential facilities, and correctional facilities of all types.
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collect calls. Second, charges for prisoner-initiated telephone calls are high as compared to rates
offered in the residential and business markets and, in some cases, excessive.”” In some
jurisdictions, escalating prices appear to be driven by “commissions” paid by service providers to
correctional facilities for exclusive contracts, which hover in the 30% to 40% range, and can be
as high as 65%, of all revenue generated. Third, many correctional systems require telephone
service providers to block calls from prisoners to certain prohibited phone numbers for reasons
of public safety and crime prevention. Some institutions, however, impose cali-blocking
requirements for inappropriate reasons, including a local carrier’s failure to enter into a billing
agreement with the provider, or because the number called is a cell phone or is a remote call
forwarding number. In the case of calls placed to cell phones, many telephone service
subscribers are opting for cellular service instead of the more conventional land-line connection.
Remote call forwarding is a technology that has been employed by some telephone service
providers to compete for business by re-directing calls to customers at costs lower than would
otherwise apply. In an age of increasing mobility, it will often be possible to reconcile legitimate
security concerns with new technologies. Fourth, many prison systems and jails place
unreasonable limits on the number of calls a prisoner is allowed to make or receive, or the
aggregate amount of time a prisoner can spend on the telephone during a prescribed period.**
Finally, correctional institutions monitor and record inmate telephone calls routinely, but policies
that permit monitoring client-attorney communications in the correctional setting or that
unreasonably limit the availability of permissible unmonitored calls threaten fundamental rights
regarding the effective assistance of counsel and access to the courts.”” Such policies are
presumptively unconstitutional.?®

B “[Clorrecticnal agencies should discourage profiteering on tarriffs placed on phone calls which are far in

excess of the actual cost of the call, and which could discourage or hinder family or community contacts.” ACA’s
October 1996 Resolution on Excessive Phone Tarriffs.

% In Texas prisons, inmate access to telephones is quite limited. “Offenders who demonstrate good behavior

can earn one 5-minute coliect phone call every 90 days. . . .” Texas Department of Criminal Justice, Correctional
Institutions Divisions, Frequently Asked Questions (http://www.tdcj.state.tx.us/fag/faq-cid.htm#telephone)(last
accessed 16 January 2005).

By comparison, the Federal Bureau of Prisons (BOP) policy is generous. BOP Program Statement 5264.07
entitled, “Telephone Regulations for Inmates,” which was codified at 28 C.F.R § 540.100 ef seq., states that inmates
are generally permitted privileges to contact up to a maximum of 30 individuals on an approved telephone list for up
to 300 minutes per month. P.S. 5264.07, §§ 10.a. (30 numbers), and 10.d.(1)300 minutes). Although advocating
that then-unlimited telephone access be restricted, the Office of the Inspector General found the 300-minute
limitation to be “arbitrary.” Criminal Calls, supra n. f20], Ch. VIIL, § L § 1. (Aug. 1999), available at:
http://www.usdoj.gov/oig/special/9908/callsp7. htm#Punishments (last accessed 30 January 2005). Indeed, for
several consecutive years, the BOP has permitted inmates 400 minutes of telephone access during the months of
November and December.

B The U.S. Attomey General signed a directive on 31 October 2001 authorizing correctional officials to

monitor inmate-client/attorney commumications under certain circumstances. AG Order No. 2529-2001, 66 FR
55062. That directive was subsequently codified at 28 C.F.R. 501.3 (31 Oct. 2001).

2 See infra, n. [31].
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As the billed parties for inmate collect calls, the family and friends of incarcerated people
regularly shoulder the high cost of prison telephone services. A call recipient is often confronted
with a choice of paying exorbitant rates for a collect call from a jail or prison, or refusing it.
Many families cannot afford the inflated rates.”’” One damaging result is that children are
frequently unable to maintain contact with parents who are confined. Arbitrarily blocked calls
only exacerbate the situation.

Individually and collectively, the foregoing practices also make it more difficult for
incarcerated people to communicate with their lawyers. Telephone calls are an efficient means
for attorneys to communicate with incarcerated clients, particularly when literacy or English-
speaking skills are a factor. It is regularly less burdensome for an attorney to speak with a client
over the telephone than to travel to the facility and conduct a meeting or personal interview. The
high cost of prisoner phone calls makes it difficult or impossible for many prisoners’ lawyers to
accept their calls. The vast majority of incarcerated people are represented by public defenders
or court-appointed attorneys who operate with extremely limited budgets.®® This has serious
implications given the constitutional protections surrounding a prisoner’s ability to communicate
with counsel.”® When attorneys are able to accept prisoner calls, the high cost of the calls cuts
into the attorneys’ budgets, making it difficult for them to afford other items necessary to their
clients’ defense.

Correctional administrators struggle with the perennial problem of stretching limited
financial resources to meet institutional needs. The lure of telecommunications contracts that
promise a return of as much as 65% of all revenue can appear irresistible in the absence of
alternative sources of revenue. But entering into such an arrangement creates an ethical
quagmire of both real and perceived conflicts which compromise both the professional integrity
of correctional officials and the public’s perception. Given the penological and societal benefits
that occur when incarcerated people are able to maintain contact with the outside world, the
monetary advantages are not worth the human costs. *

7 See, e.g., In the Matter of: Implementation of Pay Telephone Reclassification and Compensation Provisions

of the Telecommunications Act of 1996, Comments of the Ad Hoc Coalition for the Right to Communicate Regarding
Petition for Rulemaking or, in the Alternative, Petition to Address Referral Issues in Pending Rulemaking, and
accompanying declarations, FCC Docket No. 96-128 (filed 10 March 2004).

% According to the U.S. Department of Justice, 82% of felony defendants in state cases in the 75 largest
counties in the country in 1996, and 66% of felony defendants in federal cases in 1998 were represented by court-
appointed attorneys. Department of Justice, Bureau of Justice Statistics, Defense Counsel in Criminal Cases, Nov.
2000. Both public defenders and other court-appointed counsel are paid by the same governments (state and
federal) whose monies are used to fund the correctional systems from which inmate telephone calls originate. Given
the current fiscal crisis in governments at all levels, exorbitant rates for inmate-generated telephone calls seem

particularly pernicious.
» Compare Alabama v. Shelton, 535 U.S. 654 (2002) and Gideon v. Wainwright, 372 U.S. 335 (1963)
(indigent’s constitutional right to counsel in criminal cases) with Lewis v. Casey, 518 U.S. 343 (1996) and Bounds v.
Smith, 430 U.S. 817 (1977)prisoners’ right of access to the courts with regard to certain civil and post-conviction
matters).
30 The Nebraska Department of Correctional Services does not accept commissions on inmate telephone
charges. Instead, rates are set by the Nebraska Public Service Commission. Nebraska Department of Correctional
Services, Frequently Asked QQuestions, available at:
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Although some courts have recognized the constitutional problems inherent in
correctional policies that make it impossible for prisoners to contact lawyers and others,?! neither
the courts’ nor regulatory agencies™ have yet required correctional authorities to abandon sole-
source contracts and open the prison environment to competition that could result in a broader
range of calling options at the lowest possible rates.

The resolution encourages federal, state, territorial and local governments to ensure that
incarcerated people are afforded a reasonable opportunity to maintain telephonic communication
with family and friends in the free community, consistent with the imperatives of correctional
management. While the resolution does not go further to specify particular measures
correctional authorities must take to ensure the “reasonable opportunity” that is urged, there are a
number of basic steps that have been identified as deserving of serious consideration. First,

hittp://www.corrections.state.ne.us/frequent_guestions/telephone-index.htmi (last accessed 30 January 2005).
it Courts have long recognized that the ability to communicate privately with an attorney by telephone is
essential to the exercise of the constitutional rights to counsel and to access to the courts.  Murphy v. Waller, 51
F.3d 714, 718 & n.7 (7th Cir. 1995)“Restrictions on a detainee’s telephone privileges that prevented him from
contacting his attorney violate the Sixth Amendment right to counsel... . In certain limited circumstances,
unreasonable restrictions on a detainee’s access to a telephone may also violate the Fourteenth Amendment.™);
Tucker v. Randall, 948 F.2d 388, 390-91 (7th Cir. 1991)}(denying a pre-trial detainee telephone access to his lawyer
for four days would implicate the Sixth Amendment); Johnson-El v. Schoemehl, 878 F.2d 1043, 1051 (8th
Cir.1989)(holding that inmates’ challenge to restrictions on the number and time of telephone calls stated a claim for
violation of their rights to counsel);, Miller v. Carlson, 401 F. Supp. 835 (M.D. Fla. 1975), aff"d & modified on other
grounds, 563 F.2d 741 (5th Cir. 1977)(granting a permanent injunction precluding the monitoring and denial of
inmates’ telephone calls to their attorneys). See also Dana Beyerle, Making Telephone Calls From Jail Can Be
Costly, Times Montgomery Bureau (Sept. 22, 2002)(Etowah, Alabama county jail under court order to provide
phones to people incarcerated in the jail based in part on complaints they could not talk to lawyers). They have
accordingly held that, when prisons’ collect cali-only policies interfere with the ability of incarcerated people to
communicate with their lawyers, they may violate these rights. See, e.g., In re Ron Grimes, 208 Cal. App. 3d 1175,
1178 (1989)holding that switch by Humboldt County (California) Jail from coin operated to collect-only calls
violated the constitutional rights of people incarcerated there because the public defender’s office, other county
departments, and some private attorneys did not accept collect calls).

2 See, e.g., Arsberry v. fllinois, 244 F.3d 558 (7th Cir. 2000). Illinois granted one phone company the
exclusive right to provide telephone services to inmates in return for 50 percent of the revenues generated. Prisoners
and members of their families challenged the practice as a violation of their free speech rights, as a discriminatory
denial of equal protection of the laws, and as a violation of federal anti-trust laws. In the Arsherry case, the United
States Court of Appeals for the Seventh Circuit concluded that the practice did not violate the constitution or any
federal law. See, also, Daleure v. Kentucky, 119 F. Supp. 2d 683 (W.D. Kentucky 2000)The court found
defendants® actions did not violate the Constitution); Miranda v. Michigan, 141 F. Supp. 2d 747 (E.D. Mich.
2001)(Plaintiff's Federal Telecommunications Act claims fell within the primary jurisdiction of the Federal
Communications Commission and were dismissed).

3 See, e.g, In the Matter of Wright Petition for Rulemaking or, in the Alternative, Petition to Address
Referral Issues in Pending Rulemaking, CC Docket 96-128 (Federal Communications Commission)(decision
pending); In re: Petition of Owtside Connection, inc., DA 03-874 (Federal Communications Commission);
Voluntary Remand of Inmate Telephone Services Issues. CC Docket No. 96-128 (Federal Communications
Commission); and North Catolina Utilities Commission, Docket No. P-100, Sub 84; Docket No. P-55, Sub 1005;
and Docket No. P-100, Sub 126, These cases were matters in which prisoner advocates filed briefs, appeared at oral
argument, and engaged in discussions with commission persornel, all without success.
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correctional authorities should encourage service providers to offer the broadest possible range
of calling options that is consistent with sound correctional practices. Toll-free calling, debit
calling, and collect calling are options that offer different advantages at varying costs. To the
extent that existing technology does not permit full access to toll-free numbers for security
reasons, correctional authorities should work proactively with telephone service providers to
develop and refine technology that extends security features to toll-free calls. Although
correctional authorities must be mindful of security concerns when determining what calling
options to offer, some telecommunications experts and numerous correctional systems have
found that alternatives to collect call-only policies — such as the debit-calling option presently in
place in a significant number of facilities - can satisfy legitimate security concerns.

Second, telephone services in the correctional setting should be offered at the lowest
possible rates. A wide range of calling options and fair competition in the marketplace will help
control excessive costs. Non-exclusive contracts, contracts with multipie vendors, the provision
of debit cards through multiple vendors, and unrestricted vendor access to correctional telephone
networks are all measures that promote fair competition which will lead to reasonably priced
telephone services for prisoners and their families. Greater oversight of the terms and conditions
— particularly the site commissions ~ of service contracts will enable service providers to lower
their cost of service and pass those savings on to consumers,

Third, telephone service contracts should expressly forbid call-blocking for any reason
other than legitimate security concerns, requests initiated by the customer, or failure to pay
legitimately invoiced charges.

Finally, if correctional authorities conclude that limits must be placed on the number of
calls a prisoner makes, or on the aggregate amount of telephone time allotted a prisoner in a
given period, those limits should be as flexible and generous as possible in light of the many
benefits of maintaining ties between incarcerated people, their families, and their communities.

Respectfully submitted,
Catherine Anderson

Chair, Criminal Justice Section
August 2005

b See In the Matter of Wright Petition for Rulemaking or, in the Alternative, Petition to Address Referral

Issues in Pending Rulemaking, FCC Docket 96-128, Affidavit of Douglas Dawson. The federal Bureau of Prisons
permits prisoners to place calls using debit cards, demonstrating that collect call-only policies are not necessary to
maintain prison security. See U.S. Department of Justice, Federal Burean of Prisons, Memorandum For All
Institution Controllers All Trust Fund Supervisors, from Michael A. Atwood, Chief, Trust Fund Branch, Trust Fund
Message Number 18-02 (Feb. 8, 2002) at 2.
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Confronting
Confinement

A Report of

THE COMMISSION ON SAFETY AND ABUSE
IN AMERICA’S PRISONS

John ). Gibbons
Nicholas de B. Katzenbach
COMMISSION CO-CHAIRS

June 2006
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Support community and famity bonds. Reexamire where
6 arisans are located anc where prisoneis are ass.gned,
eneolrayge visitation, and implement phone cail reform.

Strong cannections to family and community give hope to people in
prison—that ciukive clement that a corseetional faciby alone cannot pro
vide but can, if it is not vigilant, destroy. And hope, it tumns out, is critical
to avoiding violence.‘The storchouse of selt-respect and pride that a person
finds i fumily and commanity can ward off the shamne and hurmbhation
that lead one to violence while incarcerated (Gilligan 1g56). For prisoncrs
who are parents, incarceration means being physically removed from chil-
dren; for themn itis oritical that we make every effort ta maintain family ties.
And as former prisoner A, Sage Smith explained, visitt from community
volunteers “inject a sense of purpose into many prisoners’ consciousness”
and “bring a sense of concern and infuse a sense of hope” that can assist a
prisoncr’s positive transformation. These relationships with people outside
the correctional facility also smooth the process of reentry and make ir
more likely that prisoners will suceeed after release,

The Commission was told about various ways to suppert community
and family bonds. We address three strategies here, although many others
should alsor be considered. Tarst, unlike facal jails, prisons are filled with
people who have been sent far from home, and in some cases transparted
to other states. The physical distance to the facility can tmake it nearly im-
possible for family to visit regularly and tmpractical to connect prisomers
with groups based in their home communities. Recognizing the importance
of family and community bonds, many state systems move prisoners to fa-
ailitics closer to their homne cormmumities in the final months before release.
But these bonds are important not only as part of the reentry process but as
an important ingredient for a safe environment during incarceration.

Decisions about where to send prisoners, combined with the siting of
many prisons far from rhe prisoners’ home communities, disproportionatcly
aftect African-American and Lating familics and exacerbate the racial di-
vide hetween pnzoners and officers. Avcording to one stady, those deasions
result in rural prisons, which have a greater concentration of white staff,
holding higher percentages of African-American men than correctional
factlitics in urban arcas (Farrigan and Glasmeser 2002). There 1s widespread
agreemcent that for incarceration to be productive, support must be given to
preserving a prisoner's bonds with his or her family and community.

There are many reasons states builid prisons in rural locanions far from
the urban centers from which most prisoners come: lowee—cost land, a
more favorable political environment, and the perecption of a larger em-
ployment pacl. These factme—rcasonable m theory, sometimes dehatable
in practice—must be considered against the weakening of prisoners' tics
with family and communicy. While a shift in prioritics would require
tremendous political will, lawmakers should at feast examine the impuct
of decisions about where to locate prisons. In the meantime, corrections

administrators should leok closcly at their internal process for assigning
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The Cost of Keeping in Touch

When peaple are incarcerated far frorn home, phone
calls with partners, children, and parents are ofier
the only practical way for these families ta stay in
touch. Calling rates vary considerably from state
to state. Where collect calling is the ohly option

and the rates are high, poor families make large
sacrifices to speak with an incarcerated loved one.

Average cost of 3 15-minute in-state jong=distance
collect call placed trom a correctional facility

HEBRASKA
new mexsco BETED
VERMONT
vevaca JIIETD
FLOREDA m
wew jersey T
wAsHINGTo

State correctional facilities that enter into
exclusive contracts with telephone companies

wplcallyreap 30 1O 40 percent

of all revenue generated—enarmous sums that
state legislatures have come to depend on,

Florida's Inmate Welfare Trust Fund
ook in 515.3 Million innscalyear zo00.

Nevada collected

$20.5 Million g,

SOLRCES: TAIIING RATEX PROVIAED BY CITIZENS Un733
rag THE AZHABLITAYION OF FXRANTS [CURF);

RO DHYAHUN ASUYT COMYVISSKINS PROVIILY 3

FHE AVMERICAN RAR ARRSCJATION AND BY ALA% ELANER IN
HIS BOAK GATES OF [MIUSTICE.
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people 1o facilities and make decisions whenever possible that preserve
family bouds. And no system should send their prisoners 10 other states.

Second, bath prisons and jails must do a better job of welcoming visitors,
providing ample space and time, and even assisting with transportation,
There are costs involved to do this well, but these dollars would be well
spent. And in many places the most needed investment is in a change of
attitude. Visitors are often sent the erronecous and harmftl message that
they are nat welcome in 2 facility and that they do nat play an importan
role in suppotting prisoncrs and the well-being of the facility. There are
valid security concerns that require restrictions on visitation, Nonetheless,
author asha bandele deseribed to the Commission the bumiliating and
capricious treatment she received when visiting her incarcerated husband.
She explained the consequences: “[ Poor] treatment of family meinbers has
the potential 10 make the facility tess seeure becanse W can lead 10 severe
tenstons between a prisoner and a guatd who humiliated or otherwise
viclated his wife.”

Another way to encourage visitation is by allowing the greatest de
grec possible of closeness and privacy, given security imperatives. Because
contace visits can inspire good behavior, people confined in both prisons
arut jails shoukd be allowed to touch and embrace their children, partners,
and other friends and family. Physical barriers and telephones should be
reserved for those wha have abused visitation privileges ar otherwise have
been determned to pose too great 4 risk. The Commission was told that
people detained in the Washington, D.C., jails prefer to be held in rhe
privatcly sun facilicy rather than the public jail because, despite some of s
disadvantages, it allows contact visits with family.

"the final way correctional systems, principally prisons, mighs supporr fam-
ily and community bonds is by minimizing the cost of prisoners’ telephone
calls. At present, most state systerns allow only cofleet calls from: prisoners
{typically no dircct calls out or incoming calls are allowed) and do so through
contracts with providers that charge the recipient extraordinarily high rates,
with the state receiving a commission. For example, in Florida, where only
collect calls are allowed, 1 prisoner’s 1g-minute in-state long-distance call
from prison costs $5.32. Calling someone our of state costs 97.30.
The state ecarned over 15 millon in commismons on prisoners’ calls in
zaco (Citizens Unired for the Reohabilitation ot Lrrants, Florida Correc-
tions Commission),

A growing group of corrections [eaders recognizes the critical impor-
tance af telephnne commminication tar prisoncrs and their familics. ‘The
Amecrican Correctional Association has taken the position that prisoners
“should have aveess to o range of reasonably prived wlecommunications
services” with rares “commensurate with those charged to the general
public” {ACA 2001). But many dircetors of state departinents of corree-
fions have been proasured by shortsighted legislatures to use telephone
contracts to seck income for state general funds or corrections budgets
rathet than to ensure family unification. The result is that Ganmily members
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of prisoners pay many times more than anyone else for the opportunity to
speak with a loved one.
“There has been considerable effort to convinee lawmakers that, regardless
of the income from telephone charges, interference with family unification .
is tou hagh a price to pay. The American Bur Association recently adopled a StrOﬂg connections to
recommendation urging “the lowost possible rates,” among other measures . .
to ensure ready telephone contact {ABA 2005). Some states are responding, famlly and commun ity
Vermant requires phoane contracts to offer prisoners the option of direct or
eollecr calling at *rhe lowest reasonable cost” (V. Star. Ann. tir, 28 §802a). give hope to people
New Mexico's statute bars its prisons and jails From receiving commissions . .
on the amount billed and requires “the lowest cost of service” (NM. S, 1N PriSon. And hope,

Ann.

§33-14-1). The District of Columbia bars correctional facilities from

charging higher than local Public Service Commission rates and alsobars it fUTNS out, is critical to
surcharges un prisoner calls (ND.C. Code Ann. §24-261.01). .. .

Muanwhile, practices in sume states more drastically interfere with 3V0|d|ng violence.
prisoners ability to maintain family and community bends through phone

contact. In Texas, for example, the very ability to make calls is severely

restricted: "Offenders who demonstrate good behavior can carn one five-

minute call every go days” (Texas Departnent of Criminal Justice 2006).

State lepislatures and correctionad systems must end practices such as

these that interfere with the maintenance of critically important family
and communicy tics. m

PREVENT VIOLENCE: RECOMMENDATIONS RECAP

3.

v
:

Reduce crowding. States and localities must commit to eliminating the crowded
canditions that exist in many of the country’s prisons and jails and work with
corrections administrators to set and meet reasonable limits on the number of
prisoners that facilities can safely house.

. Promote productivity and rehabilitation. Invest in programs that are proven

to reduce violence and to change behavior aver the long term.

. Use objective classification and direct supervision. Incorporate violence

prevention in every facility’s fundamental classification and supervision
procedures.

. Use force, non-lethal weaponry, and restraints only as a {ast resort. Dramatically

reduce the use of non-lethal weapaons, restraints, and physical force by using
non-forceful responses whenever possible, restricting the use of weapanry to
qualified staff, and eliminating the use of restraints except when necessary to
prevent serious injury to seif or others.

Employ surveillance technology. Make good use of recording surveillance
cameras to monitor the correctional environment.

. Support community and family bonds. Reexamine where prisons are located

and where prisoners are assigned, encourage visitation, and implement phone
call reform.

PREVEN) WIOLENCE
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change. Your respones
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concerning the subcontractor's transiion responsibilies.
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Best and Final Offer - Third Round - VENDOR - AT&T

1. ATAT's Bewt and Final Offer recaived on Janusry 29, 2004 sigtes that ATAY wik
furnieh loosl dial-one for inmate payphones in approximetety $0% of the prieon
tacliities. Plssve fumish a compiate list of faoiities for which ATST will furnish the
lmwmummbm&bummmmmAm
of alf prison faciiities and their focations {e contained in the original RFP)

ATAT Responss: Pisass find the attsched document that shows where ATET cant
provide local dial. ATET offers two options:

Option A:

A 58% commission mte and ATRT will provide T1 bund widih at the Facliities
markad under Option A. AT&T will aiso offer to discount, off the States existing
price, T1s 1o the fsclitties in Option B should the State wish to purchase the dial
tone from ATAT

p———

e and ATAT witl provide T14 to all the faciiss in Option A

2. I ATAT wishes 10 offer 5 mosm favorbie price propostl, please submit as part of
this Best and Final Offer,

ATAT Response: AT&T submits prios cormission rates in the previous Best and
Pinal Offers ax our response to itene #2.
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Federal Bureau of Prisons

Boxed Bold - Federal Regulation

Regular Type - Implementing Information

1. PURPOSE AND SCOPE

§ 540.100 Purpose and Scope.

a. The Bureau of Prisons extends telephone privileges to
inmates as part of its overall corraectional management.
Telephone privileges are a supplemental means of maintaining
community and family ties that will contribute to an inmate's
personal development. An inmate may request to call a person
of his or her choice outside the institution on a telephone
provided for that purpose. However, limitations and conditions
may be imposed upon an inmate's telephone privileges to ensure
that these are consistent with other aspects of the Bureau's
correctional management raesponsibilities. In addition to the
procedures set forth in this subpart, inmate telephone use is
subject to those limitations which the Warden determines are
necessary to ensure the security or good oxder, including
discipline, of the institution or to protect the public.
Restrictions on inmate telephcne use may also be imposed as a
disciplinary sanction (see 28 CFR part 541).

This Program Statement provides national policy and procedure
regarding inmate telephone privileges within Bureau of Prisons
(BOP) institutions and contract facilities.

Maintaining pro-social/legal contact with family and community
ties is a valuable tool in the overall correctional process.
With this objective in mind, the Bureau provides inmates with
several means of maintaining such contacts. Primary among these

t(JDSUPRA
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is written correspondence, supplemented by telephone and visiting
privileges.

Although there is no constitutional right for inmates to have
unrestricted telephone communication, particularly when
alternate methods of communication are readily available, the
Bureau provides inmates with telephone access consistent with
sound correctional management.

2. SUMMARY OF CHANGES. This Program Statement incorporates the
following changes:

8 References to the Washington v. Reno settlement agreement
have been deleted;

® The provisicon allowing a special extended time frame of
120 days for inmates to file Administrative Remedies
related to the telephone charges or credits has been
deleted;

8 The number of times inmates are allowed to submit
proposed changes to their telephone list has been changed
from three times per month to once per calendar month:
and,

® The reguirement that staff forward copies of Institution
Supplements to the Central Office, Office of the General
Counsel, Litigation Branch has been deleted.

B Adds guidance for inmate use of non~ITS telephones.

® Removes the language requiring Unit staff to approve
inmates telephone number request form.

® Provides guidance for inmates administering their own
phone lists via TRULINCS.

3. PROGRAM OBJECTIVES. The expected results of this program
are:

a. All inmates will be afforded the opportunity to maintain
family and community contact via the telephone consistent with
institution and community safety;

b. Inmates will be responsible for the expense of telephone
use; and,
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c. All institutions will establish monitoring procedures to
preserve the institution’s security, orderly management and
safety of the community.

4. DIRECTIVES AFFECTED

a. Directive Rescinded
P5264.07 Telephone Regulations for Inmates (1/31/02)
b. Directives Referenced

P1315.07 Inmate Legal Activities (11/5/99)

P1330.16 Administrative Remedy Program (12/31/07)

P1480.05 News Media Contacts (9/21/00)

P4500.05 Trust Fund/Deposit Fund Manual (1/22/07)

P5100.08 Security Designation and Custody Classification
Manual (9/12/06)

P5265.11 Correspondence (7/9/99)

P5267.08 Visiting Regulations (5/11/06)

P5270.07 Inmate Discipline and Special Housing Units
(12/29/87)

P5360.09 Religicus Beliefs and Practices (12/31/04)

P5380.08 Inmate Financial Responsibility Program (8/15/05)

P7331.04 Pretrial Inmates (1/31/03)

¢. Rules cited and/or referenced in this Program Statement are
contained in 28 CFR part 540, subparts A-B, D, E, and I:;
28 CFR part 541, subparts A-B; 28 CFR part 542, subpart B;
28 CFR part 543, subpart B, 28 CFR part 545, subpart B, 28 CFR
part 548, and 28 CFR part 551, subpart J.

5. STANDARDS REFERENCED

a. American Correctional Association 4th Edition Standards for
Adult Correctional Institutions: 4-4497, 4-4271, 4-4272, and
4-4273

b. BAmerican Correctional Association 4th Edition Standards for
Adult Local Detention Facilities: 4-ALDF-6A-02, 4-ALDF-6A-~05,
4-ALDF-2A~65, 4-ALDF-2A-66, 4-ALDF-5B-11, and 4-ALDF-5B-12

c. American Correctional Association 2nd Edition Standards for
the Administration of Correctional Agencies: 2-C0-5D-01

6. INSTITUTION SUPPLEMENT. A local Institution Supplement is
required and must include the following information:
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a. The maximum length of telephone calls, ordinarily 15
minutes;

b. The minimum time frames between completed calls and the
maximum number of incomplete call attempts per day;

c. Telephone access procedures for inmates on “days off” or
“evening shift,” workers;

d. Establish procedures for those inmates who exhaust the 300
minutes per calendar month limitation to receive additional
minutes for good cause;

e. Establish procedures when a staff assisted call may be made
for good cause, including procedures for Pretrial and Holdover
inmates.

The institution will involve the Regional Correctional Programs
Administrator in developing the Institution Supplement.

7. PRETRIAL, HOLDOVER, AND/OR DETAINEE PROCEDURES. The
procedures contained in this Program Statement apply only to
institutions where individual Phone Access Codes (PAC) are
utilized.

a. Pretrial Inmates. The Public Safety Factor (PSF} Serious
Telephone Abuse applies to sentenced inmates and therefore, does
not apply to pretrial inmates. However, if institution staff
receive information about a pretrial inmate that may jeopardize
the security and safety ¢f the institution or community, staff
will follow the procedures outlined in Section 13 of this Program
Statement.

b. Holdover Inmates. Inmates with the PSF Serious Telephone
Abuse will not be permitted access t¢o the Inmate Telephone System
{ITS), except as provided in § 540.101(e) or § 540.1050.

¢. Datainee Inmates. A detainee of the Immigration and
Customs Enforcement (ICE), denoted by the Admission/Release
Status (ARS) code of A-INS, who has completed a federal sentence,
may have a PSF of Serious Telephone Abhuse, The detainee will not
be permitted access to ITS, except as provided in § 540.101(e) or
§ 540.105{¢). If institution staff receive information about an
immigration detainee that may jeopardize the security and safety
of the institution or community, staff will follow the procedures
outlined in Section 13 of this Program Statement.
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8. PROCEDURES. The Bureau’s Inmate Telephone System is a
calling system that is available in all institutions operated by
the BOP.

To ensure the safety and security of the institution and
community, inmates must place all personal telephone calls
through the ITS and must not circumvent it via call forwarding,
including automatic electronic forwarding or any similar
telephone function. Additionally toll-free or credit card calls
are not authorized, examples include telephone calls to 1-800, 1-
888, 1-877, 1-866, 1-900, 1-976, or to credit card access
numbers.

a. Warden's Authority.

b. Except as provided in this rule, the Warden shall permit an
inmate who has not been restricted from telephone use as the
result of a specific institutional disciplinary sanction to
make at least one telephone call each month.

Wardens are responsible for implementing and maintaining an
inmate telephone program within their institution. 1In
establishing an institution telephone program, Wardens should
consider such variables as the size and complexity of the
institution. The Warden has the authority to restrict or suspend
temporarily an inmate’s regular telephone privilege when there is
reasonable suspicion that the inmate has acted in a way that
would indicate a threat to the institution’s good order or
security. Wardens may restrict telephone privileges only in
accordance with Section 13 of this Program Statement.

Reasonable suspicion exists when facts and circumstances
indicate that the inmate is engaged in, or attempting to engage
in, criminal or other prchibited behavior using the telephone.
The Warden has the authority to restrict or suspend temporarily
an inmate’s regular telephone privilege when there is a
reasonable suspicion that the inmate has acted in a way that
threatens the safety, security, or good order of the institution,
or the protection of the public. Reasonable suspicion may be
based on reliable, confidential information gathered through
intelligence that identifies the inmate in question. 1In
determining reasonable suspicion, the available information
should reasocnably lead a person with correctional experience to
suspect the inmate is engaged in criminal or other prohibited
behavior using the telephone system.

b. Telephone List Preparation and Submission.
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§ 540.101. Procedures.

a. Telephone List Preparation. An inmate telephone call shall
ordinarily be made to a number identified on the inmate's
official telephone list. This list ordinarily may contain up
to 30 numbers. The Associate Warden may authorize the placement
of additional numbers on an inmate's telephons list based on
the inmate's individual situation, e.g., siza of family.

(1) During the admission and orientation process, an inmate
who chooses to have telephone privileges shall prepare a
proposed telephone list. At the time of submission, the inmate
shall acknowledge that, to the best of the inmate's knowledge,
the person or persons on the list are agreeable to receiving
the inmate’'s telephone call and that the proposed calls are to
be made for a purpose allowable under Bureau policy oxr
institution guidelines.

{(2) Except as provided in paragraph (a) (3) of this section,
telephone numbers requested by an inmate ordinarily will be
placed on the inmate's telephone list. When an inmate requests
the placement of numbers for persons other than for immediate
family or those persons already approved for the inmate's
visiting list, staff ordinarily will notify those persons in
writing that their numbers have been placed on the inmate's
telephone list. The notice advises the recipient that the
racipient's number will be removed from the list if the
recipient makes a written request to the institution, or upon
the written request of the inmate, or as provided in paragraph
(a) {3) of thia section.

{3) The Associate Warden may deny placement of a telephone
number on an inmate’'s telephone list if the Asscociate Warden
determines that there is a threat to institution security ox
good order, or a threat to the public. Any disapproval must be
documented in writing to both the inmate and the proposed
recipient. As with concerns about any correctional issue,
including any portion of these telephone regulations, an inmate
may appeal the denial through the administrative remedy
procedura (see 28 CFR part 542). The Associate Warden will
notify the denied recipient that he or she may appeal the
denial by writing to the Warden within 15 days of the receipt
of the denial.
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Inmates with access to TRULINCS workstations which provide access
to telephone list updates shall generate and maintain their lists
using TRULINCS. These inmates will not be required to submit a
Telephone Number request form (BP-505). All other inmates shall
follow the process below.

An inmate who wishes to have telephone privileges must submit a
Telephone Number Request form (BP-505) to unit staff. Their
telephone list ordinarily may contain up to 30 telephone numbers.

Inmates may submit telephone numbers for any person they
choose, including numbers for courts, elected cfficials and
members of the news media. Attorneys may be included on an
inmate’s telephone list with the understanding that such calls
are subject to monitoring.

Unit staff shall sign the Telephone Number Reguest form
verifving the identity of the inmate that has hand delivered the
form to the staff member. Once an inmate submits a list, it will
be processed within seven calendar days.

Once unit staff sign the BP-505, it must be forwarded to ITS
staff in a secure manner and within the time frames established
by this Program Statement. At no time will the BP-505 be
returned to the inmate or handled by another inmate.

This time frame may be extended if the total number of changes
is so0 large that unit staff or ITS staff cannot process them and
still perform their normal duties.

c. Telqghona List Modifications.

b. Telephone List Update. Each Warden shall establish
procedures to allow an inmate the opportunity to submit
telephone list changes on at least a quarterly basis.

An inmate may submit proposed changes to his or her telephone
list once per calendar month, unless staff determine that the
inmate has a demonstrated need for more prompt communication,

In determining if a more frequent change is to be permitted due
to a demonstrated need for prompt communication, staff must rely
on their professional judgment and evaluate each request on a
case-by-case basis.

Placing additional numbers {above 30) on an inmate’s telephone
list is within the Associate Warden’s discretion. While 30
numbers should meet the need of most inmates, there may be
isolated situations when additional numbers may be warranted.
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For example, an inmate who has a large family may wish to place
additional family members on the telephone list. Additional
numbers may alsc be warranted for an inmate who wishes to place
both work and home telephone numbers for his or her spouse and
children.

c¢. Telephone Access Codes. An inmate may not possess another
inmate's telephone access code number. An inmate may not give
his or her telephone accass code number to another inmate, and
is to report a compromised telephone access code number
immediately to unit staff.

d. Call Blocking. The Associate Warden has authority to block
a number on an inmate account in a case-by-case determination.
In such cases, the Associate Warden or designee must notify the
inmate of an administrative block, ordinarily within five
calendar days following the denial or removal of the number.

For security reasons, the Associate Warden also has the authority
to block telephone numbers from being called by all inmates at
their institution., Examples of numbers blocked institution wide
include, but are not limited to gambling lines, etc.

Requests for BOP-wide blocking of telephone numbers shall be
approved by the Chief, Intelligence Section or his/her designee.

Telephone numbers for Victims and Witnesses (as defined in 28
C.F.R. § 151-151 a. & b.} that have requested notification
regarding an inmate at a Bureau facility will be blocked at the
facility where the inmate is housed.

e. Call Blocking by Recipient. In ITS, the call recipient has
the capability through his or her home telephone to deny and/or
block further telephone calls from the inmate. A voice prompt
will direct the called party through the process. This
capability is available for direct-dial and collect calls from an
inmate.

Once the recipient blocks a telephone number, the recipient can
unblock the number only when he or she sends a written request
for reinstatement. To ensure the called party’s identity, the
request for reinstatement must include a copy of a recent
telephone bill. Trust Fund staff will preocess this request
expeditiously.

In the event that staff receive a telephonic request from a
call recipient to have his/her telephone number blocked from an
inmate’s telephone list, unit staff may request that the ITS
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technician place a temporary suspension, not to exceed 20
calendar days, on an inmate calling that specific telephone
number. Unit staff should take reasonable steps to verify the
identity of the person making the request (e.g., by calling the
number to be blocked). The call recipient should be informed
that the blocking of the number is temporary, and that he or she
must submit a prompt written request to make it permanent.

Copies of written documentation, blocking or unblocking a
telephone number {at the recipient’s request or the Associate
Warden’s discretion) must be forwarded to Trust Fund staff in the
Financial Management office.

f. Limitations on Inmate Telephone Calls.

d. Placement and Duration of Telephone Call. The placement
and duration of any telephone call is subject to availability
of inmate funds. Ordinarily, an inmate who has sufficient
funds is allowed at least three minutes for a telephone call.
The Warden may limit the maximum length of telephone calling
based on the situation at that institution (e.g., institution
population or usage daemand).

e. Exception. The Warden may allow the placement of collect
calls for good cause. Examples of good cause include, but are
not limited to, inmates who are new arrivals to the
institution, including new commitments and transfers; inmates
confined at Metropolitan Correctional Centers, Metropolitan
Detention Centers, or Federal Detaention Centers; pretrial
inmates; inmates in holdover status; inmates who are without
funds (see § 540.105(b)); and in cases of family emergencies.

The Warden will establish the maximum length of telephone calls,
ordinarily 15 minutes. A warning tone ordinarily will be
provided approximately one minute before the call is
disconnected. This applies to both debit and collect telephone
calls. The Warden determines the interval waiting period between
completed telephone calls.

Inmates with ITS accounts are limited to 300 minutes per
calendar month. This applies to all inmates with an ITS account
in Bureau institutions, and may be used for any combination of
collect or direct-dial calls at the inmate’s discretion.
Ordinarily, the inmates will be allowed an extra 100 minutes per
month in November and December.

Inmates who exhaust their 300 minute limitation may be provided
additional minutes, at the Warden’s discretion, for good cause.
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The 300 minutes per calendar month limitation does not apply to
an inmate’s ability to place unmonitored legal telephone calls.

g. Hours of Telephone Operation. The hours of telephone
operation begin at 6:00 AM and end no later than 11:30 PM.
Inmate telephones will not be available from at least 11:30 PM to
6:00 AM. Inmate access to telephones will normally be limited
during the following times, Monday through Friday, not including
holidays:

7:30 am until 10:30 am; and,
12:30 pm until after 4:00 pm count.

Inmates are expected to be at their work assignments and must
not use the telephone during their work hours. For inmates who
work varied work shifts, at local discretion, institutions may
leave one telephone per unit available for inmates on “days off,”
or “evening shift” such as food service workers, UNICOR workers,
etc. Staff are encouraged to take disciplinary action if an
inmate leaves his or her work assignment to place a telephone
call (s} without the appropriate institution staff member’s prior
approval.

These restrictions should not be imposed in Pretrial/Holdover
institutions or Pretrial/Holdover Units where inmates are not
required to work and generally have more need for telephone
access during the day to prepare for trial.

h. Complaints. As with any complaint regarding any
correctional issue, an inmate may use procedures outlined in the
Program Statement on the Administrative Remedy Program to resolve
disputes concerning their telephone privileges, e.g. lists,
access, accounts, and services.

9. MONITORING OF INMATE TELEPHONE CALLS.

§ 540.102 Monitoring of Inmate Telephone Calls.

The Warden shall establish procedures that enable monitoring of
telephone conversations on any telephone located within the
institution, said monitoring to be done to preserve the
security and oxrderly management of the institution and to
protect the public. The Warden must provide notice to the
inmate of the potential for monitoring. Staff may not monitor
an inmate's properly placed call to an attorney. The Warden
shall notify an inmate of the proper procedures to have an
unmonitored telephone conversation with an attornay.
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As part of the admission and orientation process, inmates will be
advised of the procedures for placing monitored and unmonitored
telephone calls.

The notification to inmates will be documented on the
Acknowledgment of Inmate form (BP-408) and then filed in the
inmate Central File.

In addition, a notice will be placed, in both Spanish and
English, at all monitored telephone locations within the
institution advising the user that all conversations from that
telephone are subject to monitoring and that using the telephone
constitutes consent to this monitoring. A notice will advise
inmates to contact their unit team to request an unmonitored
attorney telephone call. The SIS must ensure that the notice(s)
is placed at all monitored telephone locations within the
institution.

Requests for information (e.g., subpcenas) on monitored calls
should be processed in accordance with the Program Statement
Recorded Inmmate Telephone Conversations, Requests for Production.
The Bureau does not allow inmates to send or receive facsimile
communications.

10. INMATE TELEPHONE CALLS TO ATTORNEYS.
§ 540.103 Inmate Telephone Calls to Attorneys.

The Warden may not apply frequency limitations on inmate
telephone calls to attorneys when the inmate demonstrates that
communication with attorneys by correspondence, visiting, or
normal telephone use is not adequate.

The Bureau provides each inmate with several methods to maintain
confidential contact with his or her attorney. For example:

¥ inmate-attorney correspondence is covered under the
special mail provisions;

® private inmate-attorney visits are provided; and,

B the inmate is afforded the opportunity to place an
occasional unmonitored call te his or her attorney.

Based on these provisions, frequent confidential inmate-
attorney calls should be allowed only when an inmate demonstrates
that communication with his or her attorney by other means is not
adequate. For example, when the inmate or the inmate's attorney
can demonstrate an imminent court deadline ({(see the Program
Statements Inmate Correspondence or Inmate Legal Activities).
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Staff are to make reasonable efforts to verify unmonitored calls
placed on an inmate's behalf are to an attorney’'s office.
Inmates are responsible for the expense of unmonitored attorney
telephone calls. When possible, it is preferred that inmates
place unmonitored legal calls collect. Third-party or three-way
calls are not authorized.

11. INMATE USE OF NON-ITS TELEPHCNES (Non-attorney calls). On
rare occasion, during times of crisis, staff designated by the
Warden may find the need to allow inmates to place telephone
calls outside the Inmate Telephone System. These calls should be
placed on telephones that are set to record the conversation and
shall follow the guidelines detailed below.

a. Additional monitored non-ITS telephones must be operated as
follows:

{1) Inmates using the telephones must have read and signed
the Acknowledgment of Inmate form (BP-408) indicating their
understanding that telephone calls on that device are subject to
monitoring;

(2) A notice must be placed, in both English and Spanish,
above or near the telephone indicating that all calls are subject
to monitoring, and that using the telephone constitutes consent
to such monitoring. The notice should also indicate that the
telephone is for inmate use only. Staff are not permitted to use
the telephone because staff telephone calls may not be monitored;

{(3) The telephone must be placed in a secure area (e.g., a
locked office):

(4) The telephone must be set to record telephone calls;

(5) Staff coordinating the call shall notify the SIS staff in
writing via email that telephone call was placed and shall
include the following; and

® The date/time, telephone number, and name of the person
being called

B The name and register number of the inmate placing the
call

M A brief reason for the call.

{(6) SIS staff shall be responsible for inputting this data
into the recording system to ensure the call recording can
identify the inmate on the telephone. This data must be entered
within seven calendar days.



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=d5160e88-66e1-48da-b911-fof3b8b73e83

P5264.08
1/24/2008
Page 13

b. Institutional Authorization Procedures for Additional
Monitored Non-ITS Telephones (Non-ITS)

PS 5360, expressly provides for an additional monitored inmate
telephone located in the Chapel area. As such, the procedures in
this document for authorizing that single telephone do not apply.
These procedures apply, rather, to additional monitored inmate
telephones beyond the single additional telephone permitted by
the religious policy (e.g., telephones located in the
Lieutenant’s office, the Unit Team office).

The following procedures must be followed when regquesting
additional monitored inmate telephones:

(1) The Warden shall send a request to the Regional Director
for consideration and identify the extraordinary reasons
justifying the need for additional telephones; and

(2) If approved by the Regional Director, written
notification of approval shall be provided to the Warden and the
Administration Division’s Trust Fund Branch (TFB) staff for
processing.

12. RESPONSIBILITY FOR INMATE MISUSE OF TELEPHONES.

§ 540.104 Responsibility for inmate misuse of telephones.

The inmate is responsible for any misuse of the telephone. The
Warden shall refer incidents of unlawful inmate telephone usa
to law enforcement authorities. The Warden shall advise an
inmate that violation of the institution's telephone
ragulations may result in institutional disciplinary action
{Sea part 541, subpart B)

Inmates violating this policy may be subject to disciplinary
action pursuant to 28 CFR part 541, subpart B, and the policy on
Inmate Discipline.



Document hosted at JDSUPRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=d5160e88-66e1-48da-b911-fof3b8b73e83

P5264.08
1/24/2008
Page 14

§540.105 Expenses of Inmate Telephone Use.

a. An inmate is responsible for the expenses of inmate
telephone use. Such expenses may include a fee for
replacement of an inmate's telephone access code that is used
in an institution which has implemented debit billing for
inmate calls. Each inmate ls responsible for staying aware of
his or her account balance through the automated process
provided by the system. Third party billing and electronic
transfer of a call to a third party are prohibited.

b. The Warden shall provide at least one collect call each
month for an inmate who is without funds. An inmate without
funds is defined as an inmate who has not had a trust fund
account balance of $6.00 for the past 30 days. The Warden may
increase the number of collect calls based upon local
institution conditions (e.g., institution population, staff
resources, and usage demand). To prevent abuses of this
provision (e.g., inmate shows a pattern of depleting his or
her commissary funds prior to placing collect calls), the
Warden may impose restrictions on the provisions of this
paragraph b.

c. The Warden may direct the govermment to bear the expense
of inmate telephone use or allow a call to be made collect
under

compelling circumstances such as when an inmate has lost
contact with his family or has a family emergency.

13. TELEPHONE RESTRICTIONS IMPOSED BY THE WARDEN. Inmates may
be subject to telephone restrictions imposed by the Warden to
protect the safety, security, and good order of the institution,
as well as to protect the public. Telephone restrictions imposed
under the authority of this section are separate and apart from
telephone restrictions imposed by the UDC or DHO following formal
and completed inmate discipline proceedings.

Inmates with telephone restrictions are still entitled to place
at least one telephone call per month, unless also under a
sanction of telephone restriction the UDC or DHO imposed.

a. Authorized Circumstances. Inmates may be subject to
telephone restrictions under this section in the following two
circumstances:
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(1) Public Safety Factor (PSF). An inmate whose current
offense, prior history, or threat characteristics indicate a
propensity to abuse telephone privileges will be assigned the
PSF - Serious Telephone Abuse. If an inmate is assigned the PSF
for Serious Telephone Abuse (see the Security Designation and
Custody Classification Manual), a telephone restriction is
authorized. Telephone restrictions imposed under these
circumstances are discretionary and necessary to ensure the
institution’s safety, security, good order and/or to protect the
public. When deemed necessary, the inmate’s Unit Manager will
ordinarily recommend this type of restriction to the Warden for
final decision making.

Upon his/her initial commitment or redesignation, an inmate
with a PSF for Serious Telephone Abuse will not be authorized use
of the ITS until classified by the unit team. Inmates identified
at their initial classification as requiring telephone
restrictions will not be permitted access to the ITS until after
the final review by the Warden.

{2} Pending Investigation or Disciplinary Action for Possible
Telephone Abuse. If an inmate is pending an investigation or
disciplinary action for possible telephone abuse, a partial or
total telephone restriction is authorized. Telephone
restrictions imposed under these circumstances are discretionary
and necessary to ensure the institution’s safety, security, or
good order, and/or to protect the public. When deemed necessary,
the Special Investigative Supervisor’s office will ordinarily
recommend this type of restriction. Any telephone restriction
recommended by the SIS office may only be imposed with the
Warden’s approval, in accordance with the procedures outlined in
this section.

b. Procedures for Imposing or Removing Telephone Restrictions.
The following procedures must be followed when imposing,
removing, or renewing, a telephone restriction under this
section:

(1) The appropriate staff member recommends a telephone
restriction to the Warden by completing the Request for Telephone
Restriction form (BP-740.052). The recommending staff member
should describe briefly the reason for recommending a telephone
restriction, as well as the extent of the proposed restriction.

For example, staff may recommend reducing an inmate’s telephone
use to 100 minutes per month rather than a total restriction, if
such a restricticn would sufficiently protect the safety,
security, or good order of the institution, or protect the
public;



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=d5160e88-66e1-48da-b911-fof3b8b73e83

P5264.08
1/24/2008
Page 16

(2) The Warden will review the recommendation and either
approve, modify, or deny the restriction. If the Warden approves
a restriction, such decision must be based on the conclusion that
it is necessary to protect the institution’s safety, security, or
good order, or to protect the public;

(3) If the Warden approves a telephone restriction, a copy of
the completed form should be provided to the inmate, the Trust
Fund Office, and placed in Section 3 of the inmate’s Central
File;

(4) Telephone restrictions imposed by the Warden due to a PSF
for Serious Telephone Abuse must be reviewed at least every six
months, ordinarily in conjunction with the inmate’s Program
Review, to determine if the restriction should continue or
be modified. A decision to continue a current telephone
restriction imposed under this section requires no further
action, but must be documented in the Program Review Report.

Any proposed change to a current telephone restriction must be
made according to these procedures, and requires the Warden’s
approval. If appropriate, an inmate’s telephone privileges can
be gradually restored, based on demonstrated responsibility
documented by the inmate’s Unit Team or other stafif:

(5) Telephone restrictions imposed pending an ilnvestigation
or pending disciplinary action for possible telephone abuse are
limited to a period of 30 days. If an additional 30 day period
is required to complete either the investigation or disciplinary
process, the Warden must re-authorize the restriction using these
procedures. Specifically, the Warden’s approval must be obtained
on another Request for Telephone Restriction form (BP-740.052).
Unless re-authorized in this manner, Trust Fund staff will obtain
the Warden’s approval for reinstatement or continued restrictions
every 30 days.

Each subsequent restriction period is limited to 30 days.
Staff should make every effort to complete investigations and
disciplinary proceedings for possible telephone abuse within the
first 30 day period of the telephone restriction;

(6) Inmates with telephone restrictions under this section
are still entitled to place at least one telephone call per
month, unless also under a sanction of telephone restriction the
UDC or DHO imposed following formal, and completed, inmate
discipline proceedings. Ordinarily, such telephone calls are
placed through the inmate telephone system, not by staff; and,
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{7) Inmates may challenge telephone restrictions imposed
under this section through the Administrative Remedy Program.

/s/
Harley G. Lappin
Director
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Public Correctional Policy on Inmate/Juvenile Offender Access to Telephone
Policy Statement

Recognizing that there is no constitutional right for inmate/juvenile offenders to have access to
telephones, nonetheless consistent with the requirements of sound correctional management,
inmates/juvenile offenders should have access to a range of reasonably priced
telecommunications services. Correctional agencies should ensure that:

A. Contracts involving telecommunications services for inmates/juvenile offenders
comply with all applicable state and federal regulations;

B. Contracts are based on rates and surcharges that are commensurate with those charged
to the general public for like services. Any deviation from ordinary consumer rates should
reflect actual costs associated with the provision of services in a correctional setting; and

C. Contracts for inmate/juvenile offender telecommunications services provide the
broadest range of calling options determined to be consistent with the requirements of sound
correctional management.

This Public Correctional Policy was unanimously ratified by the American Correctional
Association Delegate Assembly of the Winter Conference in Nashville, Tenn., January 24, 2001.
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ACA STANDARD GOVERNING CORRECTIONAL TELEPHONE SERVICES

Written policy, procedure and practice ensure that inmates/juvenile offenders have access
to reasonably priced telephone services. Correctional agencies should ensure that:

A. Contracts involving telephone services for inmates/juvenile offenders comply with all
applicable state and federal regulations;

B. Contracts are based on rates and surcharges that are commensurate with those
charged to the general public for like services. Any deviation from ordinary consumer rates
should reflect actual costs associated with the provision of services in a correctional setting; and

C. Contracts for inmate/juvenile offender telephone services provide the broadest range
of calling options determined by the agency administrator to be consistent with the requirements
of sound correctional management.

COMMENT

When procuring and renewing telephone services, correctional officials should inquire into the
reasons for proposed deviations from standard charges and seek the best possible rates for the broadest
possible range of calling options determined to be consistent with sound correctional management.

[This standard was adopted in August 2002 and incorporated into the following ACA Manuals:
Standards for Adult Correctional Institutions, third edition; Standards for Adult Local
Detention Facilities, third adr'h'on; Standards for Adult Community Residential Faciliﬁes,
fourt’: edition; Standards for Adult Correctional Boot Camp Programs, first edition;
Standards for Juvenile Community Residential Facilities, third edition; Standards for
Juvenile Detention Facilities, third edition; Standards for Juvenile Correctional Boot Camp
Praograms, ﬁ'rst edition; Standards for ]uvenile Training Sc’:oo’s, third ecl:'tion; Standards
for Small Juvenile Detention Facilities, first odition; and Small Jail Facilities, first edition.)
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Phone calls 'cut jail suicides’
Prison reformers have '
called for more support for
new inmates Iin order to
prevent suicides.

The Prison Reform Trust says
providing free phone calls to
family or friends would reduce
stress amongst prisoners

during their first few nights in The first few nights in jail are the worst
jail. for new inmates

Research by the trust indicates that almost a third of suicides
occur within the first week of imprisonment.

It says that most prisoners are more worried about life
outside jail, rather than what will happen to them inside.

Phone cail

The director of the Prison Reform Trust, Juliet Lyon, said: "A
simple phone call to family may make aif the difference in
stopping a new prisoner feeling completely overwhelmed by
fears and uncertainties."

A report by the trust calls for ali prisons to follow the
example of Exeter, Holloway and Wandsworth prisons, all of
which have "first night” services designed to minimise
prisoner stress.

New prisoners are interviewed, and if necessary referred to
specialist services. They are also given the opportunity to
make phone calls to let their families know they are safe,

The report: There When You Need Them Most, says that
these measures can play a "key role" in reducing the stress
experienced by prisoners.

The authors interviewed 91 prisoners in six prisons and
asked them what they were most worried about when they
entered jail.

Two-thirds of those interviewed said they were worried about
their families. In particular, prisoners are anxious to let their
families know their whereabouts.

'Big worry'

One prisoner told the report's authors of the difficulty he has
had in contacting his elderly and frail parents. He said: "I
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can't find a way to tell them I am in prison.

*I was thinking of writing them a fetter, but how can I put it?
So that has been a big worry. They said I had a free phone
call. I said I didn't want it then.

"They said: 'Well, you can come get it within a week.' I went
back and they said 'You're too late. You'll have to pay for it
yourself.' But I have no money."

The trust also blames much of the stress inmates suffer on
the current record-high prison population.

Ms Lyon said: "No one knows how many more first nights
people will have to endure as they are bussed from one
overcrowded jail to another as the prison system tries to
cope with the growing number of people in prison.

Insert H.R. 555.pdf
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110TH CONGRESS
18T SESSION H. R.

To amend the Communications Act of 1934 to require the Federal Commu-
nications Commission to preseribe rules regulating inmate telephone serv-
ice rates.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 18, 2007 |

Mr. Ruse (for himself, Mr. BoucHERr, Mr. GUTIERREZ, Mr. WYNN, Mr.
Towns, Mr. CLEAVER, and Mr. CUMMINGS) introduced the following bill;
which was referred to the Committee on Energy and Commerce

A BILL

To amend the Communications Act of 1934 to require the
Federal Communiecations Commission to prescribe rules
regulating inmate telephone service rates.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Family Telephone Con-

1

2

3

4

5 nection Proteetion Act of 2007,
6 SEC. 2. FINDINGS.

7 The Congress tinds that:

8 (1) The telephone is the primary mcthod by
9

which individuals correspond and maintain eontact
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2
with family members who are incarcerated in corree-
tional institutions.

(2) Except for emergency purposes, family
members are not allowed to call people incarcerated
in correctional institutions; incarcerated persons are
typically allowed to call family members and other
pre-approved individuals only through payphones
physically located on the premises of correctional in-
stitutions.

(3) Inmate telephone serviee in eorrectional in-
stitutions often is limited to collect calling,

(4) Regardless of whether the prisoners’ calls
are placed collect or through a debit account, the
prisoners’ family members typically pay for the calls,
either through their telephone bills, in the case of
collect calls received from prisoners, or by making
deposits directly into prisoners’ debit accounts.

(5) Innocent citizens are paying excessive tele-
phone charges simply due to having a family mem-
ber or loved one who is incarcerated.

(6) The rates for calls from correctional institu-
tions arc some of the highest rates in the United
States, with some per-minute charges reaching $1

and service or connection charges of $3.95 per call.

+HR 535 TH
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(7) Information compiled by the Congress and
the Federal Communications Commission shows that
the high rates are due in part to the lack of competi-
tion between telephone companies that provide long
distance inmate telephone service to correctional in-
stitutions.

(8) There are no competitive forces providing
incentives for those carriers to lower prices or oper-
ate cfficiently beeause, unlike the mass market, only
one carricer is typically permitted to provide long dis-
tance inmate telephone service within each corree-
tional institution.

(9) High calling rates also are due in part to
commissions that carriers pay to correctional institu-
tion administrators for the exclusive right to provide
long distance inmate telephone service in a corree-
tional facility. In some cases, such commissions ac-
count for 50 percent or more of the total eharges.

(10} The collection of such commissions by cor-
rectional institution administrators and state depart-
ments of correction bhased upon interstate tele-
communications revenues is a burden on interstate
commerce.

(11) Due to the lack of competition for tele-

phone services within correctional institutions, fami-

«HR 586 IH
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4
lies of people in prison, many of whom have low in-
comes, cannot choose the long distance carrier with
the lowest calling rates and must pay the excessive
rates charged by the carrier having the exclusive
right to provide long distance service to the corree-
tional institution from which the call originates.

(12) It is the poliey of the United States to en-
sure that all Americans are afforded just and rea-
sonable communications secrvices, including those
familics that pay rates for inmate telephone serviee.

(13) It is clear from various studics that main-
taining frequent and meaningful communications be-
tween people who are incarcerated and family mem-
bers is key to the successful soeial reintegration of
formerly incarcerated individuals. Such contact re-
duces recidivism and facilitates rehabilitation, which
in turn reduces erime and the future costs of impris-
onment.

(14) Frequent communications between incar-
cerated persons and family members is burdened,
and in somc cases, prevented, by cxeessive inmate
telephone serviee rates. Exeessive inmate telephone
service rates thus weaken the family and community
ties that are necessary for suceessful reentry into so-

ciety by persons who were formerly incarcerated and

+HR 555 IH
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the reduction in erime resulting from successful re-
entry.

(15) The Commission has the expertise and au-
thority to regulate inmate telephone service. Because
parties to Commission rulemaking proeeedings have
raised issues regarding its authority to implement
meaningful relief for excessive inmate {elephone

service rates, Congress finds it necessary and appro-

(=R - S - WY D 7 I S

priate to rcaffirm that the Commission has the au-

owry
o

thority to implement the types of relief set forth in
this Act.

Pt
f—

12 SEC. 3. RESTRICTIONS ON THE PROVISION OF INMATE
13 TELEPHONE SERVICE.

14 (1) DEFINITIONS.—Section 226{(a) of the Commu-
15 nications Aect of 1934 (47 U.S.C. 226(a)) is amended add-
16 ing at the end the following new paragraphs:

17 “{10) The term ‘collect’ or ‘collect call’ refers to
18 a telephone call from a person incarcerated in a cor-
19 rectional institution that is billed to the subseriber
20 receiving the call.

21 “(11) The term ‘commission’ refers to a fee or
22 other payment by a provider of inmate telephone
23 scrviee to an administrator of a eorrcctional institu-
24 tion, department of correction, or similar entity,



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=d5160e88-66e1-48da-b911-fof3b8b73e83

6

1 based upon, or partly upon, immnate telephone service
2 revenue.

3 “(12) The term ‘debit aceount’ refers to the
4 payment of inmate telephone service through a pris-
5 oner’s prepaid eard or other account, which can be
6 accessed only through an access code, personal iden-
7 tification number, or similar identifier.

8 “{13) The term ‘inmate telephone service’ in-
9 cludes the provision of telephone serviee cnabling
10 persons inearcerated in correctional institutions to
11 originate interstate calls at payphones or other tele-
12 phones that are designated for prisoners’ personal
13 use, regardless of whether the calls are colleet, paid
14 through a debit account, or paid through any other
15 means.

16 “(14) The term ‘provider of inmate telephone
17 service’ means any common carrier that provides in-
18 mate telephone service or any other person deter-
19 mined by the Commission to be providing inmate
20 telephone service.”.
21 (b) REGULATIONS.—Section 226 1s further amend-
22 cd—
23 (1) by redesignating subscetion (1) as subseetion
24 (k); and

«HR 555 IH
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(2) inserting after subsection (h) the following
new subsections:

“(i) REGULATION OF INMATE TELEPHONE SERV-

ICE .—

“(1) RaTss,—In order to ensure that charges
for inmate telephone service are just, reasonable,
and nondiseriminatory, the Commission shall con-
sider, either in a rulemaking proceeding that is
pending as of the date of cnactment of the Family
Telephone Conneetion Protection Act of 2007 or in
a new rulemaking procceding, the following types of
regulation of inmate telephone service, all of which
are within the Commission’s jurisdietion and author-
ity:

“(A) preseribing a maximum uniform per-
minute compensation rate;

“(B) preseribing a maximum uniform serv-
ice connection or other per-call compensation
rate;

“(C) prescribing variable maximum com-
pensation rates depending on sueh faetors as
carrier costs, the size of the correctional facility
scrved, and other relevant factors identified by

the Commission;

HR 555 IH
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“D) requiring providers of inmate tele-
phone service to offer both colleet calling and
debit account services;

“(E) prohibiting the payment of commis-
sions by providers of inmate telephone service
to administrators of correctional institutions,
departments of correction, and similar entities;
and

“(F) requiring administrators of corree-
tional institutions, departments of correction,
and similar entitics to allow more than one pro-
vider of inmate telephone service to provide
interstate inmate telephone service at a corree-
tional institution in order that prisoners have a
choiee of such providers.

“(2) ScOPE.—The regulations adopted by the
Commission shall be technologically neutral and
shall not jeopardize legitimate security and penolog-
ical interests. To the extent the Commission regula-
tions reduce or eliminate the revenue derived by ad-
ministrators of correctional institutions, departments
of corrcetion, and similar cntities from the reeeipt of
commissions, such effcets of Commission regulations
shall not be considered as jeopardizing or otherwise

affecting legitimate security or penological interests.

HR 555 IH
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“(3) DEADLINES AND PERIODIC REVIEW.—The
Commission shall prescribe regulations to implement
the provisions of this subsection within one year
after the date of enactment of the Family Telephone
Connection Protection Act of 2007. The Commission
shall review, on a triennial basis, the regulations
promulgated under this subsection, including wheth-
er any Commission-established compensation rates
should be modified.

“(4) STATE PREEMPTION.—To the cxtent that
any State requirements are inconsistent with the
Commission’s regulations affecting or pertaining to
interstate inmate telephone service, including restric-
tions on the payment of commissions based upon
interstate inmate telephone serviee revenues or earn-
mgs, the Commission’s regulations on such matters
shall preempt such State requirements.

“@7) INMATE TELEPHONE SERVICE FULLY SUBJECT

TO SECTIONS 251 AXD 252.—

“(1) Inmate telephone service is fully subject to
the requirements of sections 251 and 252 of this
Act.

“(2) No provider of inmatc tclephone serviee
may block or otherwise refuse to carry a call placed

by an incarcerated person on the grounds that the

+HR 555 TH
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provider has no econtractual or other arrangement
with the local exchange carrier serving the intended
recipient of the call or other common carrier in-
volved in any portion of the transmission of the

call.”.

<HR 555 TH
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Exhibit 10, A.

Washington Utilities & Transportation Commission
http://www.utc.wa.gov/webimage.nsf/0/D24F21'6 BADE9F94A882573D30057918B (last
accessed 28 February 2008)

Utilities commission fines AT&T for overcharging inmates’ phone calls
Jan. 17, 2008 (posted 28 January 2008)
UT-060962

Offenders’ families to receive refunds for paying higher phone rates at two state prisons

OLYMPIA, Wash. — In an agreement approved today, state regulators are requiring AT&T to
pay thousands of dollars in refunds to families of prison inmates who were overcharged for
collect phone calls from two Eastern Washington state prisons.

The Washington Utilities and Transportation Commission (UTC) also fined AT&T $302,705 for
charging higher telephone rates than allowed for thousands of coilect calls from the two prisons.

The commission identified 29,971 violations in phone-rate charges during a four-month period in
2005 at Airway Heights Corrections Center in Spokane and the Washington State Penitentiary in
Walla Walla. The prisoners’ families and others were overcharged $67,295 for the collect calls.

Prisoners in Washington cannot make direct calls outside the institution, but instead make
outgoing-collect calls from pay phones. During the time of the UTC investigation from March to
June 2005, AT&T had a contract with the state to provide telephone service from state prisons.
AT&T was required to file a price list with the commission, including charges made for collect
calls from pay phones at the two Washington prisons.

Richard Laxton, a Seattle resident, filed a complaint with the UTC in August 2005, noting a
discrepancy in two collect-phone call charges made from Airway Heights. AT&T billed him
$15.75 for a 20-minute call from the state institution but Zero Plus Dialing, a billing agent for
AT&T, charged $22.22 for the same telephone call.

The commission discovered Zero Plus Dialing was charging a $3.95 connection fee plus 89
cents-a-minute and a 47-cent prison surcharge for the collect call made from a pay phone at the
state prison. The phone company was only allowed to charge $3.95 for the connection fee and 59
cents a minute for the phone call, according to AT&T’s price list.

Beginning Feb. 1, persons seeking refunds may contact AT&T toll-free at 1-800-826-9923 to ask
for a reimbursement form. They also can check with AT&T to see if their phone numbers are
among the 29,971 on the overcharged phone call list. Customers will have seven months to
submit their claim to AT&T, from Feb. 1 to Aug. 31.
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If the total amount of the refunds issued by the company is iess than $67,295, AT&T will remit
the difference to the Offender Welfare Betterment Account, administered by the Washington
State Department of Corrections.

Members of the public, including families of prisoners, are not permitted to place telephone calls
to inmates at state prisons. There are approximately 1.6 million collect phone calls made from
the state’s prisons each year.
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Exhibit 10. B.

http://www.vindy.com/content/local_regional/312998552510677.php
(last accessed 29 February 2008)

Published: Monday, May 28, 2007

New bill could change how inmates make
calls

The telephone fees help pay for inmate recreational items, including a library.
By MARY GRZEBIENIAK
VINDICATOR CORRESPONDENT

MERCER, Pa. — A bill in Congress couid affect calls inmates make from the Mercer County
Jail and impact the county’s budget.

Warden Jeff Gill reported to the County Prison Board recently that he received a memo from the
Pennsylvania Bureau of Prisons stating that U.S. House Resolution 555, a bill to regulate inmate
telephone service rates, could force private industry cut of providing phone service to jails.

Mercer County uses Inmate Telephone Inc., of Altoona, Pa., to provide phone service to inmates.
Their rates, Gill said, are about $2.92 per 15-minute call for inmates who have a debit
arrangement and $3.27 per 15 minutes for inmates who make collect calls. The jail receives a
commission of $4,000 per month from the phone company plus a percentage of any additional
profits. In April, this amounted to $5,134. This money is used to pay for inmate recreational
items, including satellite television, a library, newspapers and miscellaneous items.

What could happen

Sponsors believe the bill is needed because, according to the text of the bill, they believe that
many jails use the "highest priced method of dialing out collect calls."

Gill said some jails in Texas, for example, "charge five times the rate we do." He said the county
jail's rates for phone calls are average for Pennsylvania.

However, Gill said that the state prison bureau fears private vendors wili no longer want to
provide the service to prisons if regulation cuts their profits. If the bill passes and jail
commissions vanish, the county would have no other source of money to provide extras to
inmates except from the county general fund. Information on what action has been taken on the
bill since its introduction was unavailable.
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Also, District Attorney James Epstein, who serves as prison board president, said recently that
the jail's strip-search policy is being reviewed to make sure it is consistent with security concerns
as well as prisoners' rights.
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Exhibit. 10. C.

Todaysthv.com (23Aug07 — Arkansas Prison Phones)
http://www.todaysthv.com/news/news.aspx ?storyid=51318 (last accessed 28 February 2008)

Prisons Defend Charges On Inmate Phone Calls

Prison officials say the $2.5 million in commissions the state gets on inmate
calls are needed to keep prison programs operating. Advocates for inmates’
families criticized the fees as an additional tax.

The officials told a legislative panel Thursday that they would have to seek
additional state money if the 45 percent commissions were cut.

Earlier this year, prison officials cut the cost of collect calis for inmates by
$2, reducing the cost of a 15-minute collect call to $4.80 from $6.60. Prison
officials also reduced the commission the state receives from the callis from
51 percent to 45 percent, following complaints from lawmakers and
advocacy groups.

Those groups, however, told lawmakers Thursday that the commission is stilt
too high and complained of poor service from the company contracting with
the state to provide the collect call service.

(Copyright 2007 by The Associated Press. All Rights Reserved.)

Robert Bell, Executive Producer
Created: 8/16/2007 5:56:19 PM
Updated: 8/16/2007 5:56:40 PM
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Exhibit 10. D.

http://www.nytimes.com/2007/07/27/opinion/2 7fri4.html? _r=2&oref=slogin&oref=slogin
New York Times 27 July 2007 (last accessed 28 February 2008)

Editorial

Fixing the Scam on Collect Calls
Published: July 27, 2007

New York’s Gov. Eliot Spitzer set an important example earlier this year when he abandoned the
longstanding practice of charging prisoners bankrupting fees for collect calls. Telephone rates in
New York have since dropped by about haif. Those rates are likely to fall further now that Mr.
Spitzer has signed a bill requiring the state to consider the cost of inmate phone calls when it
negotiates the next contract for prison telephone services.

That’s a far cry from how business is done elsewhere. In most states, contracts are awarded to
the company that pays the state the largest “commission” for such calls — essentially a legalized
kickback. The states and the companies both rack up the cash because inmates are only allowed
to make collect calls while the person who accepts the call is charged a massive premium,
sometimes as much as six times the going rate for regular calls.
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Exhibit 10, E.

http://www.northcountrygazette.org/news/2007/06/21/prison_calls/
(last accessed 28 February 2008)

Prison Calls Bill Still Awaits Spitzer Signature
Posted on Thursday, 21 of June, 2007 at 6:57 pm

ALBANY—Families and friends of inmates in New York State prisons are still awaiting the
signature of Gov, Eliot Spitzer on the Family Connections Biil, a measure that eliminates the 58
percent kickback that the state received from the cost of each collect call made by inmates to
their friends and family.

In January, Spitzer had ordered that the 58% kickback which generated over $20 million a year
to the state through a contract with first MCI, now Verizon, be eliminated as of April 1.

Both Houses of the Legislature have approved the measure which would amend the New York
State Corrections Law to provide prisoners with fair-market telephone rate.

Under the old contract between the state and Verizon, for a family member to speak with a loved
one in a DOCS facility, the prisoner had to place a collect call, for which MCI charged $3 to
initiate the cail and 16¢ per minute. The average prison phone call is billed at 19 minutes,
costing just over $6—a mark up of 630% over consumer rates. DOCS got a 57.5 percent
kickback on MCI’s profits.

The new law requires that any contract with a telephone company be awarded to the lowest
bidder and guarantees fair market rates for the families and friends of inmates who are allowed to
speak with outside contacts only through collect calls. The state Department of Correctional
Services is also allowed to create a “prepaid” or collect call system or a combination of both to
give consumers choices of payments. It is to take effect on April 1, 2008.

“It is easy to take advantage of people who do not have a voice,” said Wanda Best-Deveaux, a
Queens, NY, resident whose husband was released from prison last year. “But family members
of prisoners do not deserve to be taxed because they have a loved one in prison. The MCI
contract with the Department of Corrections not only took advantage of us as we work to keep
our families together, it punishes us when we haven’t committed any crime.” 6-21-07

[In the latter part of July, 2007, the Governor signed the bill into law. — Michael S. Hamden]
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Exhibit 10. F.

http://www.northcountrygazette.org/news/2007/07/06/prison phones/
(last accessed 28 February 2008)

Lawmakers Agree Prison Phones A Right, Not Money Machine
Posted on Friday, 6 of July, 2007 at 9:19 pm

ALBANY-—With the end of this year’s legislative session on June 21, the New York State
Senate and Assembly reached agreement on legislation that would treat prison telephone service
as a right, not as a revenue generator.

“Words cannot describe what this victory means to me - unless they are written on a phone bill
that I can now afford to pay,” said Cheri O’Donoghue, whose young son is incarcerated in New
York State. “It is such a relief that I can now talk to my son more frequently without financial
hardship.”

For more than 10 years, families of inmates have had no choice but to pay phone rates 630
percent higher than normal consumer rates to speak with their loved ones in New York State
correctional facilities. In January, Governor Spitzer announced that New York State would
forego its nearly 60 percent share of the obscene mark-up. But the corporate mark-up on the
contract remained, still more than 200 percent higher than regular consumer rates.

In March, the contract was extended for one year as advocates continued discussions with
elected officials and staff to ensure that future telephone systems focus on keeping families
together, not on turning a profit. The new contract will take place on Aprit 1, 2008.

The agreed-upon bill centers on one common theme: “that when determining the best value of
such telephone service, the lowest possible cost to the telephone user shall be emphasized.”

“New York provided strong leadership by setting an example that every other state needs to
follow,” said Annette Warren Dickerson, campaign coordinator for the NY Campaign for
Telephone Justice on behalf of the Center for Constitutional Rights (CCR). “Telephone
companies have to stop considering the families of prisoners as if they were captive customers.
We thank the bill sponsors for passing this legislation and we thank the Governor for his
continuous support.”

More than 80 percent of the State’s prisoners come from poor New York City neighborhoods,
according to the Albany-based Center for Law and Justice. With two-thirds of the prison
facilities located three hours or more from New York City, telephone calls become a critical
means for families to keep in touch.

The New York Campaign for Telephone Justice works to end the kickback contract between
MCI (doing business as Verizon) and the New York State Department of Correctional Services
and deliver choice, affordability, and equitable service to the families and friends of those
incarcerated in New York State. The campaign is a project of the Center for Constitutional
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Rights, in partnership with Prison Families of New York, Inc. and Prison Families Community
Forum.

The Center for Constitutional Rights (CCR) is a nonprofit legal and educational organization
dedicated to protecting and advancing the rights guaranteed by the U.S. Constitution and the
Universal Declaration of Human Rights.

‘While the legislature and Gove[r]nor have agreed to stop assessing the surcharge, the families of
some prison inmates are seeking reimbursement of the fees that they have had to pay in order to
keep in contact with their family members.

CCR is representing Ivey Walton whose son has been incarcerated in a state prison for about 11
years. She says staying in contact with him has strained her fixed income.

Walton is the lead plaintiff in a lawsuit against the state Department of Correctional Services
(DOCS) which is asking state Supreme Court to consider the pricing structure imposed by MCI
as an uniawfu! tax that violates freedom of speech. Walton and her fellow plaintiffs want DOCS
to refund the money that they have paid for the past 3 ¥ years—$3 surcharge plus 16 cents a
minute up to 20 minutes when the recipients of the collect calls were then assessed another
surcharge.

CCR has said that it doesn’t fault MCI but rather the state for using the collect call system for
inmates as a revenue generator.

The state attorney general’s office is representing DOCS and has asked the court to dismiss the
lawsuit, claiming that the coilect calls weren’t forced on the recipients—although that was and is
the only way that they can talk with their loved ones——and that the money collected benefited the
inmates through state programs.

The attorney general’s office told the court that it was the state’s position that they were under no
obligation to provide phone service between the inmates and their families and that they could
communicate by letter or personal visitation.

1t’s expected the judge will rule in 60 days. 7-06-07
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