Connecticut EMPLOYMENT LAW BLOG

INSIGHT ON LABOR & EMPLOYMENT LAW FOR CONNECTICUT BUSINESSES

Connecticut Supreme Court Hears Arguments on Hostile Work
Environment and CTFMLA Cases

By Daniel Schwartz on January 31st, 2012

It's not very often that the_Connecticut Supreme Court considers employment law issues.

But today, two notable cases are being argued in front of the court. Both could have an impact on
employers in the state.

Court Considers Employment Law Cases

In Patino v. Birken Manufacturing, the court is being
asked to consider whether a hostile work environment
harassment claim can be brought under state law (Conn.
Gen. Stat. Sec. 46a-81c if you're keeping track at home).

The court’s summary of the case is as follows:

The plaintiff, Luis Patino, was employed by the
defendant, Birken Manufacturing Company (Birken), as a
machinist. Beginning in 1991, some of Patino’s
coworkers began calling him derogatory homosexual
names. The derogatory words were not spoken to Patino
directly but were made in his presence. In 2005, Patino commenced this action, alleging that Birken
violated General Statutes § 46a-81c by failing to prevent its employees from creating a hostile work
environment for Patino on the basis of his sexual orientation. Section 46a-81c provides in relevant
part: “It shall be a discriminatory practice . . . [flor an employer, by himself or his agent, . . . to
discriminate against [an individual] . . . in terms, conditions or privileges of employment because of
the individual’'s sexual orientation . . . .” (Emphasis added.)

After trial, the jury returned a verdict in favor of the plaintiff. Birken filed a motion to set aside the
verdict, arguing that no cause of action exists for a hostile work environment claim under the plain
and unambiguous language of § 46a-81c. The trial court acknowledged the absence of an explicit
hostile work environment provision in § 46a-81c but found that this was not dispositive. Rather, the
court opined that the answer to the question before it turned on the interpretation of the phrase
“terms, conditions or privileges of employment” in § 46a-81c. The court observed that in Meritor
Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986), the United States Supreme Court, in the context of
a sexual harassment claim under Title VII, broadly interpreted the phrase “terms, conditions or
privileges of employment” to include protection from a hostile work environment. Relying on Vinson,
the trial court ruled that the phrase “terms, conditions, or privileges of employment” in § 46a-81¢c
imposes liability on an employer who fails to prevent its employees from creating a hostile work
environment for a coworker on account of his sexual orientation.

Pullman & Comley LLC Connecticut Employment Law Blog
www.pullcom.com www.ctemploymentlawblog.com


http://www.pullcom.com/�
http://www.pullcom.com/�
http://www.ctemploymentlawblog.com/�
http://www.ctemploymentlawblog.com/�
http://www.ctemploymentlawblog.com/2012/01/articles/connecticut-supreme-court-hears-arguments-on-hostile-work-environment-and-ctfmla-cases/�
http://www.ctemploymentlawblog.com/2012/01/articles/connecticut-supreme-court-hears-arguments-on-hostile-work-environment-and-ctfmla-cases/�
http://www.pullcom.com/attorneys-79.html�
http://www.jud.ct.gov/external/supapp/�
http://jud.ct.gov/external/supapp/sup_assign.htm#JAN_31�
http://jud.ct.gov/external/supapp/Summaries/docket/18441.htm�
http://www.birken.net/�
http://scholar.google.com/scholar_case?case=14616838878214701501&hl=en&as_sdt=2&as_vis=1&oi=scholarr�
http://scholar.google.com/scholar_case?case=14616838878214701501&hl=en&as_sdt=2&as_vis=1&oi=scholarr�

Connecticut EMPLOYMENT LAW BLOG

INSIGHT ON LABOR & EMPLOYMENT LAW FOR CONNECTICUT BUSINESSES

Next, Birken argued that the evidence was insufficient to establish a hostile work environment
because the derogatory words Patino heard were not directed at him. Relying on federal court
precedent, the trial court ruled that discriminatory conduct does not have to be directed at the plaintiff
or to his face to be actionable. Thereafter, noting that Patino consistently overheard his coworkers
making derogatory remarks about his sexual orientation in his presence, the court rejected Birken’s
insufficiency of the evidence claim, stating that Patino’s workplace was both objectively and
subjectively hostile. Accordingly, the trial court denied Birken’s motion to set aside the verdict.

On appeal, Birken contends that § 46a-81c does not provide a cause of action for a hostile work
environment claim. Alternatively, Birken claims that the evidence was insufficient to establish that the
conduct of the coworkers created a hostile work environment for Patino.

The other case to be argued today is Velez v. Connecticut Department of Labor. I've previously
written about the case here and here. The crux of the case surrounds whether employers need to
count out-of-state employees for purposes of the state FMLA laws. Notably, both the employer AND
the Connecticut Department of Labor argue together that out of state employees should not be
counted.

The court’s summary of the case states:

The plaintiff filed a complaint with the state department of labor alleging that her employer, defendant
Related Management Company, had violated the Connecticut family and medical leave law, General
Statutes § 31-51kk et seq., in firing her. The department of labor dismissed her complaint, finding that
Related Management was not subject to the state family and medical leave law because it employed
only thirty-five employees in Connecticut, and General Statutes § 31-51kk (4) defines an “employer”
for purposes of the family and medical leave law as one “who employs seventy-five or more
employees.”

The plaintiff appealed to the Superior Court, and the parties stipulated that, while Related
Management employed only thirty-five people in Connecticut, it had over a thousand employees
nationwide. The trial court disagreed that Related Management was not an employer for purposes of
the family and medical leave law. The court noted that § 31-51kk (4) contains no geographic limitation
on counting employees and ruled that, in determining whether an employer meets the statutory
seventy-five employee threshold, out-of-state employees should be counted. The court refused to
defer to two previous department of labor decisions that concluded that § 31-51kk (4) did not allow
the counting of out-of-state employees, finding that those decisions were not reasonable and that the
agency’s interpretation of the statute would ignore the underlying purpose of protecting small
employers and instead skew the exemption in favor of those employers having few employees in
Connecticut but many employees in other states.

Related Management and the department of labor appeal. They claim that the trial court should have
deferred to the agency’s reasonable and time-tested interpretation of § 31-51kk (4) and that its
interpretation is supported both by reference to the agency’s regulations and the legislative history of
the family and medical leave law. The department of labor also argues that the court’s interpretation
of § 31-51kk (4) would lead to unworkable results.
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A decision on both of these cases is expected later this year. (The briefs are not yet available online,
but will be posted here soon.)

This blog/web site is made available by the host/publisher for educational purposes only as well as to give you general information and a
general understanding of the law. It is not intended to provide specific legal advice to your individual circumstances or legal questions. You
acknowledge that neither your reading of, nor posting on, this blog site establishes an attorney-client relationship between you and the
blog/web site host or the law firm, or any of the attorneys with whom, the host is affiliated. This blog/web site should not be used as a
substitute for seeking competent legal advice from a licensed professional attorney in your state. Readers of this information should not act
upon any information contained on this website without seeking professional counsel. The transmission of confidential information via
Internet email is highly discouraged. Per a June 11, 2007 opinion of Connecticut's Statewide Grievance Committee, legal blogs/websites,
such as this one, may be deemed an "advertisement" under applicable rules and regulations of Connecticut, and/or the rules and
regulations of other jurisdictions.
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