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Hon. .TËRRY

Justice of the Supreme Court

IN RE OPTÛþ LTTIG^4îIÛN

MOTION DATX 2/7118
ADJ. DATS 3/21118
Mot. Seq, #0tl - MD
Mot. Seq. #002 - MD
Mot. Seq. #004 - MD
Mot. Seq. #005'MD
MoT. Seq. #00? - MotÞ
'Mr;t. Seq" #0tr8 - MD
Mot. Seq. #019 - MD

Upon the reading and filing of the follolving papûrs in this matter: {l ) Notice of Mrtiôn by defendants Endo He¿lth
$olutionso Inc. and ãndo ?harmaceuticals, fnc. (Mor Seq. #001), dated November 10,201?, and suppo*ing papers {including
Mernorandum of Law); {2} Memorandum of Law ín Opposition (Moi. Seq, #00t), datçd Ja*uary tC, aOtt; (3) Rcpli
Mçmor¡ndum of Law (Mot, Seq. #0t1), dâted February ?3, 2018; (4) Notice of Mstion by defendanrs ptrdue phanna, L.p.,
Purdue Ph¡rm6 Inc., and the Psrdue f'rederick Compâþy, lnc. {Mot. $cq. #002), dated November 10, 201?, and supporting
papers (including lvlcmorandum nflaw); (5i AfTidavit in ûpposition by the plaintiffs {Mor. Seq. #002, #0t8, *olg), dâted
January 18,2018, and supporting papen (including Mernorandum of Law); (6) Reply Memorandum of Larry (lvlot, beq.
#00:), dãtcdfebruary 21,2018;(?) Notice of Motion by defendants rilatson Laboratories, lnc., Actavis LLC, and Ac¡avis

ll*e lnc. (Mot. Seq. #004), dated Novernber 10,20!7, and supporting papers {including Memorandum of L¡w); {t)
Memoraadum of Law inOpposition (Mot. Scq. #004), datcd tanu¡ry t9,2018; {9} Reply Mcmorandum of Law flVfot. Seq.
#004), dated February 23,20t 8; (10) Noticc of Motion by defcndants Cephalon, Inc. and Teva pharmaeeuticals USA, Inc.
{Mot. Seq. tJ005)' datêd Novembèr 10, ?û17, and supporting papers (iacluding Memorandurn of Law); (l l) Memorandum of
Law in opposition (Mot. Seq. #005), dated January 19,20t8; il2) Reply Memorandum of Law {Mot. Seq. #005}, dated
February 23, 2018; i!3) Notice of Motion by defendans.Altergan plc and Actavis, Inc. (Mor. Seq. #0û7), dated November
,Û,2817, and supporting papers (íncluding Memorandum of Law); (14) Affldavit in û,pposition by rhe ptaintiffs (Mor" Seq,
#007), dated January I9, 20t8, and supporting pâpers {including Memorandurn of Law); {15} Rcply Mémorandum of Lary
{Mot, Seq. #007), dated February 23,2018;(16) Notice sf Motion by defendarts Purdue Fharma, L,P,, purdue pharma, lnc.,
The Pürdue Frederiok Compan¡ lnc., Cephalon, Inc., Tevr Fhannaceuticals US.4, Inc,, Johlson & Johnson, Janssen
Phannaceuticâls, Irc., Janssen Pharrracruticâ, lnc., ûrttro-McNcil"Janss€n Pharmageuticals, lnc., Ëndo Hcaltlr Solutions, Inc.,
Endo Pharmaceuticatr, Inc., ",A,llergan plc, and Actayis, Inc. (Mcf. Seq. #01t), dated November 10, 201?, and support¡ng
papers {ittcluding Memorandum of L¡rv); (l?) Mernorandum oflaw in ûpposition (Mot. Seq" #ût8), dared.tanuáry lç, :OtS;
(18) Reply M¿morardt¡m of Larv {Mot. Seq. #018}, dâted February 23,7Aß;{19} Notice of Motion by defendantsJohnson &
Johsson and Janssen Phatm¿ceuticals, Inc. (Mot. $eq. #ûi9), datcd November 10, 2017, ¡n<j supporting papers (includïng
Memorandurn of Law); (20) Mernorandum of L¿\ry iu ûpposition {Mot. Seq. #019), dated}anu¿ry 19,20tS; (2t) Reply
Mçmorandum of Law (Mof, Seq, #019), dated February 23, 2ûl8liÍ is

ORDEXED that the motion by defendants Endo Health Solutions,Inc. and Endo
Phannaceuticalso lnc", the lnotion by defendants Purdue Pharma, L.P., Purdue Pharm4 Inc.., ard the
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Pu¡due Frederick Companyo Inc., the motion by defendants lVatson Laboratories,Inc., Actavis LLC, a¡rd
Actavis Phanna,Inc., the moti*n by defend*nts Cephalon,Inc. and Teva Pharmaceuticals USA, Inc., the
motion by defendants Allergan plc and Actavis, Inc., the rnotian by defendants Purdue Pharma, L.P.,
Purdue Pharm¿, Inc., The Purdue Frederick Company, Inc., Cephalon, Inc., Teva Pharrsaceutícals USA,
Ine., Johnson & Johnson, Janssen Pharmaceuticals, Inc., Janssen Pharrnaceutira, Inc,, trtho-McNeil-
Janssen Phanrraceuticals,Inc., Ëndo Health Solutions,Inc., Endo Pharmaceuticals,lnc., Allergan plc,
ard Actavis, Inc., and the motion by defendants Johnson &, Johnson and Jânssen Pharmaceuticals, Inc.,
are hereby consolídated for purposes of this determination; and it is

OfrbE&Eþ that defendants' motions for an order pursuant to CPLR" 321 l, dismissing as against
each and all of tbern the maste¡ form long complaint filed in this action, are granted to ths limited extent
set forth below, and arc otherwise de¡ied.

The plaintiffs are countigs within the State of New York that have commensed separate astìons
against c€rtain pharmaceutical manufacturers for harm allegedly caused by false and misleading
marketing campaigns prornoting semi-synthetic, opium-lìke pharmaceutical pain relievers, inctruding
oxycodone, hydrocodone, oxymorphone, and tapentadol, as well as the synthetìc opioid prescription pain
medicatitn fentanyl, as safe and efftstive for long-term treatment cf cluonic pain" Also narned as
defendants in those actions a¡e sertain pharmaceutical distributors that alÂegedly distributed those
opium-like medications ftereinaffer referred to as prescríption opioids, pharmaceutical opioids, or
opioids) to retail pharmacies and institutional health care providers for customers in such counfies, and
individual physicians allegedly o'instrurneütål in prornoting opioids for sale and distribution nationallyn'
and in sucl¡ counties. Briefly stated, the plaintiffs allege that tortious and illegal ¿ctions by the
defe*dants fueled an opioid crisis within $¡sh coucties, causing tlrem to spend millio¡rs of dollars in
paymetts for opioid prescriptions fur employees and Medicaid beneticiaries that would have not been
approved âs neces$äry for tröâtment of clnonic pain if the Îrue risks and benefits associated with such
medications h¿d been known. They also allege that the defendants' actions have forced them to pay the
costs of implementing opioid $eatment programs for residents, purchasing prescriptions of naloxone to
treat prescriptioo opioid ilverdôses, combating opioid-related criminal activities, and other such
expðnses arising Éom the crisis.

ûne such lawsuit'was cotnmenced in August 2016 by Suf,folk County and assigned to the
Commcrcial Division of the Supreme Court. By order daæd July 17,20t7,the Litigation Coordinating
Fanel of the Unified Court System of New York State directed the transfer of eight opioid-related actions
brought by other counties, and any prospective opioid aclions against the manr¡facturer, distributor, and
individual defendants, to this conrt for pre-trial coordinatíon. Th¿t same dayn the undersigned issued a
cass mäþgement order reiterating that the individual actions are joined furcoordination, not
consolidated, and directing that a master file, known as o'In re Opioid Litigation" and assigned index
number 40Sû0û/2ül?, be established for the eleskonic filing of all documents related to the proceeding.
The uridersigned further directed the plaintiffs to file and serve a master long form complaint subsuming
the causes of action alleged in the various cornplaints, and directed the manufacturer defendants, the
distibutor defendånts, and the individual defendants to file joint motions pursuânt to CPLR 3211,
seeking dismissal of the ma$t€r complaint, all by certaín dates.

2of36



NYSCEF DOC. NO. 454
INÐEX NO. 40000 O /t01,7

RECEIVED NYSCEF : 06/:-B/2o:-B

In re O¡ioid Litig.
Index No. 4û000012017
Page 3

The master long fonn complaint filed by the plaintiffs nilses as dsfendânts the pharmaceutical
manufacturers Purdue Pharma L,P., Purdue Fharrnq Inc., and Ths Purdue Frederick Company,Inc.
(collectively re{brred to as Purdue), Teva Pharmaceuticals USA, Inc., and Cep}ralon, Ine. icoliectively
refered to as Cephalon), Johnson & Johnson, Janssen Pharmaceuticalsn Inc.,)anssen Pharmaceuticd
Inc., n/ky'a Janssen Pharrnaceuticalso Inc., and Ortho-McNeil.Janssen Pharrnaceuticals, Inc., n{sla J*rrrn
Phar¡naceuticals, Inc" (collectively referred lo as Janssen), Endo Healtb Solutions, Inc., and Endo
Pharmaceuticals, Inc. (collectively referred to as Endo), Allergan p1c fücla Actavis plc, Aetavisn Inc, #l¿a
Watsoa Phamraceuticals, Inc., lfatson Laboratories, Inc", Actavis LLC, and Actavis Pharma, inc. flh/a
\üatson Phamra" Inc. (collectively referred to as Actavis), and Insys Therapeutirs,Inc. (referred to as
Insys). Purdue allegedly rnanufactures, promotes, and sells various prescription opioidi, including
OxyContin and MS Contin, both of which are sold as extended release tabtàts anðindicated for around-
the-clock, long-term pain treatnent, and Hysinglq which also is indicatsd for around-the-clock
treåtment of swerepain, Cephalon allegedly manufactures, promotes, ¿nd sells Actiq and Fentora
fentanyl drugs npptoved by the FÐ,4" frr "breaktfuongh pain" i* oürcer patients who are tolerant to
opioid theraBy; it also ailegedly sold generic opioids, including aversion of OxyContin, from 2005
tlnough 2009. Janssen allegedly msnïfactures, promotes, and sells Duragesic, ¿ fentarryl drug approved
for opioid-tolerant patients requiring around*lhe-clock opioid treatment, which is sold in tho fomiof a
fransderrnal påtch" Until 2û15, it alsa sold the prescription opioids Nucynta ER and Nucynta, both of
which initially were approved fÕr tlre rnanagement of moderatç ts seïere pain, with Nucynta ER
indicated for around-the-clock long-temt opioid treatme,nt. Ëndo allegedly manufactures, markets, and
sells the brauded opioids Opana, Fercodan, and Percocet, all thrce of which are marketed for moderate to
sevsre pain, as well as generic crpioids, Until June 2Aï7, it also sold Opana ER, an oxymorphone drug in
the form of an extended-rclease tablet, whiph was approve,il for around-the-clock treåtment of moderåte
to severe pain, but it was remr¡ved froni the markeÌ following a request by the FlA, Astavis allsgedly
markets and sells the branded rJrugs Kadian and Nnrcon and generic versio*s of Opana and Duragesic.
Kadian, an extcndcd-releâse morphine sulfate drug, allegedly is approved for the mæragement of pain
requiring around-the-clcck, long'term treatment, and Norco is a generic version of Kadian. Insys
allegedly deveþso markets, and sells the branded prescription opioid Subsys, a subtringual spray of
fentanyl.

.As relevânt to the moiions that are the subject of this order, the master long form complaint
(hereinafter the cornplaint) alleges that Purdue, Cephalon, Janssen, Endo, and Actavis {hereinafter
collectiveþ refened to as the manufasturer defendants), to maxirnize their profits, intentionally
misrepresented 1o the public and the medical community the risks and benefîts of opioids for the
featnent of ckronic pain. It alleges that to rsverse the stigma historicatly assosíatcd with opioid usÊ so
that more patients would request opioids, more physicians would wiïe prescriptions for them, and more
healthcare inst¡rers wouid pay for such treatmsnt, the manufacturer defendants develcped rnarkefing
campaig¡rs, which included such sfrategies as branded and unbranded advertisements, educational
progmms and materials, and detailing of physicianso that overstated the benefit¡ of prescriptian opioids
for chronic pain (i.e., pain lasting three or more monfhs) and misrepresented-even triviatized*the
dangers asssoiated with rhe long-term use of such medicatiolrs. it å¡rther alleges that the defendants sold
their pharmaceutical opicids to consumers within the plaintiffs' jurisdictions.
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The connplaint also names as defendants the pharmaceuticål distributors McKesson Corporation,
Cardinal Health, Inc,, Arnerisêr¡rce ürug Corporatioa, American Medical Distributors,Inö.n Beilco
Drugs Ltd., Kiaray, LLC, PSS World Medical,Inc., and Rochester Drug Cooperative, trnc., and alleges
tlrat süch defendants dis$ibutedphannaceutisals to pharmacies and institutionsl providers within
plai*iffcountics. In additiaq it narnes the physicians Russell Portenoy, Pe,rry Fine, Scott Fishman ând
Lynn Webster as dcfendants. The toW notes that a stipulation disccntinuing the claims against Dr.
Fortenoy without prejudice to any related action was filed by plaintiffs on March 16, 201ß.

The complaint sets forth sev€n causss af action against all dcfendants. The first cause of action
alleges deceptive business practices in violation of General Business Law $ 349, and the second eause of
action alleges false advertising in violation of General Business Law $ 350. The third c¿use of action
asserts a cornmon'law pubiic mrisance claim, the fourth cause of action ¿sserts a claim for violation of
Social Setvices Law $ i45-b, and the fifth cause of action asserts a claim for fraud, The sixth cause of
aclion is for unjust enrichrnent, and the seventh cause of action is for neglìgence.

The manufa*Îr¡rer defendants now jointly and separately rncve, pre-answer, for an order
disrnissing the conrplaint pursuant 1o CPLR 321 1 (a) (1), (5), (?), and (S). lVhile the court recognizes
that suMivision {e} of CFLR 3211 permits a defendant to make only one motion under subdivision {a), it
also recognizes the complexity af'this matter as well as its unusual proeedural *amework; *s the
plaintiff* have been afibrded arnple opportunity to respond *ad have, in fact, submiued substantive
opposition to each of the motions, the court wiltr, for cr¡rrent purposes, waive compliance with the single-
motion rule.

Before addressing the:more comprehensive issues raised by the defendants, üre court notes,
i*sofar as certain of,the manuf,acü¡re¡ defendants seek dismissal on the ground that they arÊ tnere
affiliates, the lack of evidence in tlre record to support any such claims, and the rnotions are denied to
that exfent without prejudice to üry rûotions for summary judgment after joinder of issue.

'ï[hen considering a nrotisn to dismiss, ¿ court must give the pleading a liberal conskuction,
presumê the allegalions of the complaint are true, afrbrd the plaintiffthe benefit af every favorable
inference, aad derernìne only whether ths facts as alleged fit within a coguizabìe legaÏ theory {EBC I,
Ina v Goldrnan,,Sscås & Co,,5 NY3d I l, 19, 799 NYS2d 170 [2005J; Leon v Martínez,84 NY2d 83,
87"88, 614 NYSZd 972 [994J). "Whether a plaintiffcan ultimately establish [the] allegations is not
part of the calculus in detenarining a rnotior to dismiss" (EßC I, Inc, v Goîdwanr,Søcås & Co,,5 NY3d
ât 19,799 NYS2d at 175).

Disrniasal under CPLR 3711 (a) (1) rnay be granted cnly if the documentary evidence "utterly
reårtes plaintiffs facnml allegations" and conclusively establishes a defease to the asserted claim as a

matter of law {Goshen v Mutual Lìfe Iw. Co.,98NY2d 314,326,746NYSZd 858 [2002]; Leonv
Mry{tnez, S4 NY2d at88, 614 NYSZd at972). A party seeking dismissal under CPLR 3?11 (a) (5)

based on ths docüine of res judicata must demonstrate that a final adjudication sf a claim in a prior
actisn between the parties on the merits by a court of ccmpetent jurisdiction precludes relitigafion of that

clainr in tbe instarf astion {Miller It$g, Co. v Zeìler,45 NYzd 956, 958, 411 NYSZd 558 [1978]).
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Likewise, a defendant raising ri stâtrltÊ of lírnitations defense under CPIR 321I (e) (5) bears the inítial
burdea cf establishing a prima facie case that tbe time to commence the cause of action expired
$ee Tøvefiu v BAB Nucleør &ødÍalogt, nC.43 AÐ3d 403, 840 NYS2d 417 {?dDepr 2û0?l).

On a moiion to dismiss under CPLR 321 I {a} {7},the initial test is whether the pleading states a
cause of actior¡ uot rvhether the plaintiff has a cause of action {Guggeuheìnær v Cinzburg,43 NY2d
268,275"4û1NYS2dl82ll977l;SokoluLeader,?4AD3dli80,9û4NYSZd153[2dDept20lû]). If
documentary proof is submitted by a party seeking relief undcr CPLR 321i (a) (?), the truthfülness of
the pleadings need ûot be assumed. Instead, the test apptied by ths court is whether the plaintiff has a
çause of action, not whether one is stated inthe complaint (Gaggenheimeru Ginlburg,43 NY2d at27S,
40I NYSZd at 185; Feter l. Gsíto Architecture, LLC v Slmone Ðev. Corp.,46 AD3d 53û, 530, 846
NYS2d 368,369 [2d Dept 20t7]; Rappøportv Internslioxal Playtex Cürp.,43 AÐ2d 393,395, 352
NYS2d 241.243 [3d Dept 1974]).

If a defendælt challenges the propriety or adequacy of service of a zummom and cornplair* under
CÏ'LR 32l t {a) (t), it is the plaintiff s burden to prove, by a prepondcrance of the evídence, that
jurisdietion over the defendant was obtained by proper service of process (e.g. ,4,arara Loan Servs., LLC
vGaínes,1ü4AI)3d885,962NYS2d316[2dÐept20l3J).Theplaintiff,however,isnotrequiredto
allege in the comptaint the basis for personal jurisdiction {Fìshma* p Pocono Skl Rental,82 AD2d 9CI6,

44û NYS?d 7û0 [2d Dept 1981J), and to withstand a pre-ânswôr *rotion to dismiss, the plaintlffneed
only demonstrate that facfs "may existo'to support the exercise ofjurisdiction over the defendant {CPLR
3211 [d]; Peterson v Spørtøn Indus,,33 NYZd 463, 354 NYS2d 905 fi9741; Ying Jun Chen v Lei Shí,
19 AD3d 4W, 796NYS2d 126 lãdÞept 2CIS51).

In the analysis that tbllows, the court will firs{ discuss thase issues bearing on mulþle causes of
action before exan:ining cash of the causes of action separately for legal suffrciency.

Preemotion

The manufacturer dsfendmts conteúd that many of the plaintiffs'clairs concerning alleged
misrçresentations âre nût actionable under federal preemption principals. They seek dismissal of the
plaintiffs' claims to ths extcnt th¿t they challenge such defend¿nts' promolion of opiaid medications
consistent with Food and Drug Admìnistration f'FÞÄ.'!) approved indications. Purdue also seeks

dismissal on the g:ound that the plaintiffs' claims are preempted by federal law. PurduÊ argues that the
plaintiffs wrongfully demand that it unilateraily change the FD,4,-approved uses for its prescription

opioid medications. It also contends that the plaintiffs' cl.¿ims wsuld prohibit it from marketing opíoids

fsr their FDA-approved uses anrl indications, and wauld ir*pose a duty upon the manufacturer
defcudants to alter the labels of their dn¡gs in a rnanner that conflicts with their duties undpr federal law.

The manufacturer de&ndar$s collectively insist that their:narketing of opioids is consistent with FDA-

approved labeling; therefore, any state law that would require them to make statements that are

inconsistent with existing labeling, would directly conflicl with the FDA regularions.
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The plaintiffs oppose the modon, *rguing the United Staæs Supreme Court has ruled that state
torÈ claims do not stsnd as aü obstacle to aocomplishing the purposes of the Food, D*g, and Cosmetic
Act (FDCA), 2l USC $ 30t et seq., and FDA approval of a drug was nst intended to displace siate
clairns regarding the drug. The ptaintiffs assertlhat despite FDA approval of the manuf,acturer
defendants' opioid medications, such defend¿nts were not required to repeat information they knew to be
false in advertising aud promoting their products afterthey became âlÅrâre of new information thãt díd
not suppcrt their slatements. The plaintiffs further assert that the mar-rufacturer defendæts faiied tö
identiff any federnl obligalions with which the plainriffs' claims conflict, and that xhey ignore the
plaintiffs? allegations thx they engaged in off-label marketing and made representations designed to
undemrine information in drug labels.

The Supremacy Clause of the llnited States Constitution establishes that federal law "shall be the
suprerne Law of the Land" (US Consf, ärt VI, cl 2). -'A 

firndamental prínciple of the Constitution is that
Congress has the power to preempt state law''through its enaotments (Crøsé¡ v Nstionst îoreígn Trude
Cauncí1,530 US 363,372,120 S Ct 2288,2293 I2t00J; see Lee v"4sforår Generutìng Co., L.P",L3
NY3d 382, 892 NYS2d 294 PüAgh see also Doomes v Best Tn Corp.,17 NY3d 594, 601, 935 NYS2d
268 [20t 1]; ßalbnena v IDX. Reúty LLC,6 NY3d 338, 812 NYSZd 416 [20060" In certain instances,
Congress måy exprsssiy preempt the state law; however, even wbere federal law does not contain an
expres$ preemption prcvisiorç state law rnust still yield to federal iaw to the extent of any conflict
therewith {see Wørner v.à,merlcan Flueríde Corp,,204 AD2d 1, 616 NYS2d 534 [2d Dept 199a].
This dockine of implied conflict preemplion is generally found in two forrns: irnpossibility preemption,
which exists where "it is impossible for a private p4rty to comply with both state and federal
requirements," ând obstaclg preemption, which exists where'ostate law stands as an obstacle to the
accomplishmpnt and execution of the full purposes and objectives of Congre,ss" {Ðoorsæs v Best Tn
Corp,,l7 NY3d at 603, 935 NYSZd at273 [internal quotation mar]s ornittedl; see.41þía Groap, Inc. v
Good,555 US 7ü,129 S Ct 538 [2008]; City atNew Yorkv ,Iob-Lot Pushcørt,88 NYzd 163,643
NYS2d 944 [996]), ]n making a determination whether conflict preemption applies to bar a cause of
action, the court must considq congressional intenl, i.e., whether Congress intended to set aside the laws
of ¿ slafe to açhieve its objectiv es {Børnett &an,( at Marian Coaaty, N,4 v Nekøn, 517 US 25, 30, t 16

S Ct I103, 110? [996]; Louisìana Pab. Serru., Commn. v FCC,4?6 US 355, 369, 106 S Ct 1890, 1899

[1986]; LeevAstorlaGeneralingCo.,LP,,13NY3dat39l,892NYS2dat299). TheSupremeCourt
has "observed repeatedly that pre-emption is ordinarily not to be implied absent an actual conflict"
(Engllsh v General EIee Co.,496 US 72,9Ð,110 S Ct 2270,2281 U99Al; see Cípotlone v Líggett
Group,I¿a, 505 US 504, 112 S Ct 2608ll992J). '-The mere fact of tension between federal and state

law ís generally not enough to establish an obstacle supporting preeffiption, partic.ularly when the state

law involves the exercise of traditional police power" Qli{ødeir* v.á,ffardahle ilot¿s, Found.,Inc.,469
F3d 219, 24.1TzdCir 2ût6l linternäl quotatiCIn ma¡ks omitted]).

It ïs well established that "the States haditionally have had great latitude under their police

pov¡ers tc legislate as to the protectian sf the lives, limbs; heålth, somfÕr| and quiet of all personso'

(l|'ledtronic,Inc. y Lohr¡ 518 US 470,475,116 S Ct 2240,2245 T1996l; see Balbuenav IÐR Realty

LLC,6NY3d338,812NYS2d416;MadeiravAfþrilablel{çus"Faund,,Inc.,469F3dat24l). The

protection of consumers against deceptive business practices is one area äaditionally regulated by the
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states (søe Catifomta v,AnC.Ar* Corp.,490 US 93, 109 S Ct 1661 [1939]). trVith regard to a conflicr
pteemption analysis, the United States Supreme Cou¡t dictates that if Congress has legislated in a field
haditionally cccupied by the stateso courts mu$t'ostår! witfu ths ossumption that the historic police
poìilers of the States were not to be'superseded by the Federal Act unless that was the clea¡ and manifest
purpû$e of Congress* (íd. at ltl, 1ü9 S Ct at 1665; Lee v Astari.s Generating Co., L"P.,13 NY3d at
391, 892 NYS2d at 299), Therefore, a strong "presumption agaiast preemption applies in consumer
protection cases" $n re Foú Fasíon &. C-Max Fuel Ecøn. LitÍg,,2015 lVL 7018369, *25 ISD NY
2û15D.

Here, the question bcfore the couri is whether New York's con$r¡ri¡er protection laws and
t¡aditional tort principals pose an obstacle to the FDA's regulation of prescription drug promction and
advertising or make it impossibte fçr the manufacturer defendants herein to comply with those
regulations as a matter of law. '*The party arguing that federal law preenrpts a state law bears the burden
of establishing preernption" {id. af *23).

ln the i930s, because of increased concern about the availability of unsafe dnrgs and *audulent
marketing of drugs, Congress enðcted the FDCA, which authorized lhe FDA, â¡nong other lhings, to
regulate the prescription dr-ug industry Qfyeth v Levlne,5ss US 555,567,129 S Ct 118?, i i9ú [?009];
Medtroníc, Inr, v Lohr,518 US at475,116 S Ct at2246; Ðobbs v lYyeth Pharm.,797 î Supp 2d 1264,
12?û [WÐ Okla 201 1])" The legislation'oenlarged the FDA's powers to protect the public health and
¡rs$r¡t€ the safbry, effectiveness, and reliabiliry of drugs'o (lYyeth v LevÍne ,555 US al567,129 S Ct at
1195-t 196). It required manufacturers to subrnit a nelry drug application-including proposed labeling-to
the FDA for review prior to distribution ofthe drug, and the FDA cculd reject the application if it
de*ermined that the dnrg was not safe for use as l¿beled iÍd.). Uuder the FÐCA, a dtrugos labeling is
constrçed broadly, and includes ooany article that supplements ar explaius the product even if the article
is not physicalþ att¿ched ûo it" (Sandoval v PhøtmaCarc US, Ina,2A18 WL 163301 1, *2 [9th Cir
20181 [internal quotation rnarks omitted]; see 2l USC $ 321 [rr]). Labeting also includes descrþions
of a drug in brochures and through media, and references published for use by medical practitioners,
which contain drug inforrnatian supplied by the manufacturer, packer, or distributor of the drug (21 CFR

$ 2t2.1 tll izl). Thus, in many respects, opioid medication marketing and advertising materials perform
the fiinction of labeling (see Kardel v Unìled States,335 US 345, 350, 69 S Ct 106, I t0 [9aS];
Sandoval v PhsrmeCare US, 1nc,,2018 lVL 1633ûl l). The FDA, however, generalþ does not review
unbranded proürCItional materials, i.e., materials that promote the use of a type of drug but do nst
identi$ any par{icular drr¡g by name $ee Cíty of Ckieaga v Purdue Phsrrnü ¿.P., 2S15 TfL 2208423,
+2 IND ilr 2û1s]).

FDÅ, regulation provides thal a manufacturer must seek approval from the FDA prior to making
any ehange to its drug labeäng by submitting a supplomental applic*tion for review; however, the FDA
permits pre-ãpproved changes by the mannfacturcr under certain circumstanccs {21 CfR $ 31a.?0 {cJ;
lYyeth v Levíne" 555 US at 567, 129 S Ct at 1189; Dobbs v Vyeth Pharm.,797 P Supp at 1270).

Pursua¡:t to the "châoges being effected'o (CBE) regulation, a manufacturer is perrnitted to make a label

change where the change is needed'to add or sfrengthen a containdication, waming, [or] precaution . . .

or to add or sfrengthen an instruction about dosage and administration th¿t is intended to increase the
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safe use of ths drug producf' (PLIVA, Inc. v MensÍng,564 US 6A4,614,131 S CtZS6Z,2s75 [20t I]
[internal quotation marks ornitted]; Dobhs v Wyeth Phørm,797 F $upp at 1270). In t]re spirit of the
FDCÅ. to promote the safety, effectiveness, and reliability of drugs, Cãngrrss made it clearthat despite
FDA oversight, manufacturer$ wefe.*uresponsible for updating their labels" at all times{Wyeth v Leiine,
555 US et 567,129 S Ct at I195-1196; see Sullívsn v Aventís,Iaa,ZolS WL 48?9112 ISD Ny 2015]).
'ITlhe manufacturer is charged 'bcth with crafting an adequate labsl end with ensr¡ring xhat its warnings
rcmain adequate as long as the drug is on the market' " {Uits v BrístohWyers Sqalhb Co",Z5l F Supp 3d
644,659 ISD NY z0lT|quoting Wyeth v LevÍne,555 US at 5?1,129 S Ct ât I 19?). Notwithsranding
those obligations, if a mærufacturer cafi show clear evidence that the FDA would not have approved a
labeling change, the CBE exeeption does not apply (td.). Additíonally, labeling changes pursuant to the
CBE regslation rnay only be made on the basis of "newly acquired information" {¿,Ilfr v BrÍstol-Myers
Squihb Ca.,226 F Supp 3d 166, 17? [sD NY 2016]; see2l CFR $ 314.7a tcl tól [iii]. if aclaim
against a rnanufacturer "addresses newly acquired infonnation and addrcsses a design or labeling change
that a rnanufacturer may unilaterally rnake without FDA approval, then there rnay be no preemption of
the state l*w clairn" {id. at 182; see Wyah v Levíne,555 US 569, 129 S Ct 1197; IJtts v Bristal-Myerc
Squibb Co.,25l F Supp 3d 644).

The rn¿nufacturer defrndants ehallenge the plaintiffs' c.lâirns on the ground that the plaintiffs
seek to require suoh defendants to change the FDA-çproved indications for their opioid medications.
The manufãcture¡ deftndants assert that central to the plaintiffs' complaint are the allegations that such
defcndæts fraudulentþ and improperly promoted opioids to treat ohronic pain, and that such defendants
failed to disclose that there \¡üas no evidense to supporl the trong-ternt use of opioids, They contend thât
the plaintiffs' allegations go against the findings of the FDA, and that the FDA did not require thern to
make such disclosures. The manufacturer defendants further argue that the plaintiffs cannot show the
existence of newly acquired iaformation that would have required them to make unilateral changes to
their produot labeling.

There is no dispute that in the laTe 1980s and eady 1990s, the FDA approved the prescription
opioid medications at issue to trËat clronic pain. FDA-approved labeling for these medications wamed
medical profesdonals and consumeru about some of the risks assosiated with opioid use, and drug
manufacturers providerl educational m¿terials to rnedical professionals on treaknent guidelines.
Nevertheless, the FDA's approval of opioids for consumption by the general public does not mean that
süates, and specifically, the plainti{Ts herein, may not seek to protect their residents ffom the unlawful
activities of defsndants concerning those drugs {see Yugler v Pharmacía & Apjohn Co,o 20û1 lVL
36387?43 [Sup Ct, NY Ccunty 2001]; see generally Englísh v General Etec. Co.,496 US 72, 87, 110 S

Cl 2270 [1990] ["fhe rnere existense of a federal regulatory or enforcement scherne . , , does not by itself
irnply pre-emption of state remedies"]). r'þlanufacturers hava superior acoes$ to informaticn about
their drugs, especially in the po*tmarketlng p-hase a$ new risks emerge. State tort suits unsovsr unknown
drug hazards and provide incentives for drug rnanufacturers to disclose safety risks prornptly" (llyeth v
Levine,555 US at 578-579,129 S Ct atl2AZ).

On the face of the cornplaint, it does not appear that the plaintiffs seek to compel the
ma¡rufacturer defendants !o stop selling their rnedications {see Mutuol Phurm Co, v &sÌtlett; 570 US
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472, ï33 S Ct 246ð [2013j), rirx do the plaintiffs seek ts ohalleage the FDA's approval of their products
(see Sachmøn Co, v Plainffi' LegaI Camm.,s3l US 34l,l2l S Ct 1012 [2001]; In re Celexa &,
Lexøpro Mlctg, & Søles Practices Litíg.,779 F3d 34, 36 [st Cir 2015]) or to enforce FDA regulations
{see PÐK Lsbs,Iuc, v Fríethlønder,1CI3 F3d 1105 [2d Cir 199?]; In re Testoste¡one Repløciment
Therøpy Frod" Llab, Litig, Coordínated.Prelñal ?rcceedíngs,2Ol7 WL 1836443, *Z Þtn It¡ 201?l).
The plaintiffs slairu thst the manufacturer defendants'business practices in prornoting, advertising, and
madcetÍng their $'DÀ-approved opïoids have run afoul of New York larv and traditional tort principals,
and that they should be held liable,

The plaintiffs allege that when promoting prescription opioids, the manufåcturer defendånts
made representatíons that wðre not supported by scientific studies, thus preventing clinicians and
consumers fron¡ making informed decisions about whether to prescribe or to use opioids as a primwy
forrn of chrsnic pain beaünent, that they used marketing strategies to evade crnsumer protection laws,
and that they used front groups or third parlies to promotq opioids as superior pain relief medicntion
through unbranded rnaterials. The plair$iffs do not demând that the rnanufach¡rer deftndånts remove
their products om the market as the defendânt$ seèm tCI suggsst. lnstead, the ptaintiffs' siaims are
predicated'oûa a more general obligation*the,duty not to deceive2' their residents {Cipotlone v LÍggett
Grøup,Inc,,585 US 504, 528-529,112 S Ct 2608, 2624119921; see In re Ford Fwíon &. C-Max Fuet
Ecan. L#9,,2015 lVL 7018369). As previously indicated, FÐA approval of drug labeling does not
necessarily meaa that the FDA has authorized the manufacturer's marketing prestires þee generaþ
Krøa¿¡ v ßausch & Lømb,Ina,264 AÐ2d 596, 695 NYS2d 553 [lst Dept 1999]; City of Chìtøgo v
Purdue Pharma L.P.,2AßWL2208423, *2 IND lll2015l). The manu&cture¡ defendants have failed
to sh¡w that the FÐA has approved tlreir means, methods, and¡or thE content of their drug promotion to
warant a finding that the plaintifib' clai{as arc preempted by virtue of the FÐA's approval of their drug.

lVith respectto informatisn containcd in the nnarrufacturer defendarus' drug labeis, particularly
concerníng addiction and the long-tenn us6 of opioids, it is certainly a closer call whether preemption
applies. The court finds that tlre plaintiffs' claims are not preempted under the circumstances.

Therc are twç stages to the,preemption inquiry before the court. The plaintÍffs herein must show
that newly acquired information exists such that the manufacturer couid unilakrally change its label in
accordaåe€ with the CBB regulation, and if the piaintiffcan provr the existence of newþ acquired
infonnation" "the manufaeturer may I establish an impossibility preemption defense by presenting clear
widence that the FDA woutd have exercised its authority to reject the lábeling change; (At* ,
Brlstol'Myers Squtbb Co.,25l F Supp 3d 644,672 [intemal quotarion marksimiuid]). Theplaintiffs
allege that the ma¡tufacturer defendants acquiied new information conceming addiction and t6e long-
term u,8€ cf upioids, which, if acted upon; wouldhave strengthened in$ructiã¡ about dosing and
ad¡niuistratìon of the drugs, yet defendants continued to market their products without disclosirrg such
information to consurrers or marketerd their-drugs by making statements tha: were cCInûâry tÕ th; newly
acquired in&rmation (see Wyeth v Levine,sss Us at s7g-S7g,129 S Ct at 12CI2; cf, IIns;
Btístol'tr{lers Squtbb Co.,25l F Supp 3d644,672). 'Ih'*e plaintiffs cite many studies t}at were
colducted subsequent to the FDA's approval of the medications-studles that the manufacturer
defendants allegedly knew about*whicL sontradict such defendantso promotional statements and
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rnaterials. The plaintiffs also allege nr¡merous inelancss where fhe rnariufacturer defendants suppressed
or indirectly attempted to suppress in&rmatjon ¿bout ths effects of their drugs that was contrary ta their
promotional Ståtõments. ?he cor¡rt {înds that at this stage of the proceedings the ptaintiffs have satisñed
theír pleading burden with regard to newly acquired information (see CPLR 32I l).

The månufacturer defendants further arg,üô that the FDA has addressed the ctairns that plaiiliffs
nsw adv.ance, and their marketing is consistentwith FDA-approved labeling; thetefore, preernption
¿pplies" In July 2A12, Physicians for Responsible Opioid Prescribing (PROP), a coalitio¡r of concerned
doctors, filed a citizen petition requesting that the FDA changr some indications for opioid medications.
PRO? staÍed that clinicians rryers imder the false impression that chronic opioid therapy wâs an svidence*
based treåtürent for non'cancer pain, and ssksd the FÐA to prohibit manufacturers .ftom marketing
opioids for conditions for whictr the use of opioids had not been proven safe and effective. In 20i3, the
FDA lesponded to the petition, grsûting it in part. and rejecting ittin part. Recognizing the grave risls
associated with opioiduse, *te FDA required opioid manufacturers to include in their drug labels a
warning that opioids shauld be used only when altematiVe treatmsnts were inadequate. The FDA
desliried to recommend a daiiy maxirnum dose or the maxirnum duration of opiold treatment, and stated
that more controlled studics were needed conceming long-term use of opioids. The agency
acknswledged that high rates of addictiou were conceming, aüd it ordered opioid manutbcturers to
conduct post-approval studies onthe long-ten:r use of the medieations

fnÍIfyeth,the United States Supreme Court articulated that ooabsent cleâr evidence that the FDA
would nst bave apprcved a change to [the drug's] labei" a court cannÕt conclude that it was impossible
for the drug manufacturet to comply v\¡ith bCIth fedcral and staæ requirements {Wyeth v Levíne,555 US
at51l,129SCtâtll98). CitingCewenyvAventls,Ira(855F3d1091, ll05[1OrhCir2û17]],rhe
manufacfurer defendants argue that the FDA's re"jection of the PROP citizen petition constiftte¡ "clear
evidence'o that the FDA would have rejected a labeling change concerning the long-term use of opicids,
the concept of pseudoaddiclio¡r (a preoccupation with aehieving adequate pain relief that leads to higher
consurnption leveis of opioids), a*d addiction withdrawal. By way of background,inCerveny, the
Tenrh Circuit held that the FDA's rejection of ¿ citizen petition, which måde "ârguments virtually
identisal'te the plaintiffs' claims, was clear evidence that the FDA would have iejected the plaintiffs'
proposed change to a drug label(Ceweny v Aventis,Inc,, 855 F3d at 1I05). The piailtiffs iå that case
ådmittêd that their clairns were "based on the same theories and scieutific evidence presented in [the]
citizen petition'n {id. at I101}.

"[WJhen considering a preemption ârgument in the context cf a motion to dismiss, the factr¡al
allegations relevant to preemption must be viewed in the light most favorable to tbe plaintiff. A [J court
ryay find a claim preempted only if the facrs alleged in the complaint do not plausibþ give rise to a
tlaim that is nol preempted" (llftt v ßrístol-Myers Sqnìbb Co.,-25î F Supp iA at çlá fint"*ut quoratio$
marks omittedJ). The plaintiffs in this åction allege that ths manufäcturei ãefendants made preslntations
to medical professionals and othe¡s *boul the efficacies of long-term use of opioids as though those
slatements Tvere supported by subst¿ntial evidence. Howevern the manufacturer defendantslcknowiedge
that fhe FDA found that there wr¡s an ¿bsence of well-conkolled studies of opioid use longer thåri l2
weeks. The plaintiffs also allege th¿t the manufâgturer defendants knew,abolrt the åddiçtj;e effects of
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opioids mâ¡ry years befbre tlre FÐ.A,'s 2013 response to the PROP petition, but minimized those effects
when promoting, marketing, and advertising the drugs. For exarnple, the plaintitrs allege that the
manufactürer dsfürdants used the concept of pseldoaddiction âs aû excuss to encourage medical
professionals to prescribe more or higher doses of opioids despiæ knowledge of the high risk of abuse"
The ma¡rufacturer defendants allegedly didtributed *eatment guidelines to professionals, whioh indìcated
that a clinicians'frslrespon$e to rreating pseudoaddiclion was to increase dosing ahhough other
adequaæ treatment optiön$ were avâilable. Additi*nally, unlike the plaintiffs rnCerveny,the plaintiffs'
allegations here are not based upon the same thcories and scientific evidence presented in the PROP
peiitiCIn (see Ceweny v Aveutls,lr¡*,, 855 F3d at 1 101). The ptainti*3 herein make allegations
concerning the defendants' business practices"

Moreover, the æurt concludes that, under the circurnst¿nces, the FDA's "less-than-de{initive
detennination" ccncerning PITOP's request for maximurn dosage ând treatment duratios does not meEt
the Wyeth standard of sleâr evidcnçe Çtee ,4rws v ßiogen ldec Inc.,249 F Supp 3d 690, 699 [W] NY
201?l ["the Ccurt compares the evidence prese#ed ï¡ith thê evidençe in Wyeth,to determine whether it
is more sr less cornpelling"l)" Tn its response to PROP, the FDA stated that the peiitioners did not
present sufücient evidence to support their recommendatisns concerning the long-term use of opioids.
However, in light of the concerning high rates of addiction, the FDA requested o'frrther exploration" of
fhe issuss. Inasmuch as uomarlufacturers have superior access to information about their dnrgs, especially
in the postmarketing phase as new risks emerge'o this court cansot conclude as a matter of law that the
agency wouldhave rejected proposals from the dnrg manufacturers to change their lnbeling, which in
effect would have strengthened dosing instruction and admÍnistration of the drugs (Í{y*h u LevÍne,555
US at 578-579,129 S Ct at, 1202; In re Testssterone fr,eplacement Therapy Prod" Liab. Litíg,
Coørúìnsted Pretríal Proceedings,ztlT WL 1836443, t?). Accordingly, the court finds that the
plaintiffs' stafe-law claims do not make i1 impossible for the manufacturer defendants to comply with the
FDÅ's regulations; therefore, the manufacturer defendants' application to dismiss those clairns on
federal preemption grounds is denied (see CPLR 3211 [a] Ul; Wyeth v Levine,sss US 555, 129 S Ct
1187; Sullìvsn v Aven.tis,Inc.,2tl1 t/L 4879112t see generally Feinbergv Cølgate Pslilaliye Co.,34
Misc 3d 1243[A], 95CI NYS2d 608 [Sup Ct, NY County 2012b.

Municioal Cost Recoverv Rule

The månufâcfurer defendants' argurnent that the complaint does not aliege a cognizable injury,
i,e., that the plaintiffs are bar¡ed under the municipal cost recovery nrle *crn recovering the costs of-
govemrnental services incurred in connection with the opioid erisis, is rejected. The rïurnicipal cost
recovery rule, also known as the free public seivices doctrine, precludes municipalíties f¡omrecovering
as damages üorn a tortfeasor the eost of public sèrvices, such as police and fire protection, require.d asà
cônsequerise of an accident or smergency ßeë Koch v Consolìdàted Ediçon Co, of Ii*Y,,62 ÑY?d 54g,
560,4?9 NYS2d 163 [19Sa]; Atutín v Ctfy af ßuffalo,l82 AD2d t 143, 586 NyS2d B4t [4th Dept
1992j; Cìþ of Buffalo v Tfilsøn, 179 /\Ð2d l0?9, 580 NYS2d 679 l4thDept 199?l ; tee olso t.g.'
Coanþ of Erie, New Yark v ColgonAir,Inc,,?l1 F3d 147 lzdCir 2013J; Cíty af Ftøgstaff u.átchisou,
Topeka&Sg'l,taFeRy.co.,719Fzd,322[9thcirl983]). Ir_Kach,theÒourtoiap,p"atstt*ldthatNew
York City could not recovgr as damages flom Consolidafed E¡lison the costs it incurràd ..for wages,
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salaries, evertime and other benefits of police, fire, sanitation and hospital personnel from whom
services {in addirion ts those which would normally have been rendered) were required,, as â
consequ€nce of a 2S-hour bÌackout causld by the company's gross neglþence, hoiding',[t]he general
rulc is that publíc expenditures made in the performance of goo"**rnt¿t functions are not recoverableo,
${aeh v ConsohÍduted Edicsn Co. of N.Y-, *z Nye¿ at soo,l+zç Nyszd at }70). And in CÍg of
Flagsløff, a seminal case for the municipal cost recovery rule, the Court of Appeals held that the cost ofproviding police¡ fire andemergencyservises 'nftrom fire or rufrtv rrazat¿rls ä'u, ¡o*" by the public as
a whala not assessed against the lortfeasor whose negligence cr€ates the ne¿d for thc ,erv'ices,,i
reasoning tåat a rule allocating such expenses to the tortfeasor who cassed an accident ot ç*re¡ public
lrngge"n:y would upset "feJxpsetations of individuals and businesses, as well as their insurers,,; and that
the legislature, not the court, is the appropriate forum in which to address whether the costs related toprblic emergencies should be shifled to thc responsible pW çrtl of Fløgstal!v.4tchÍsou, Topetca &,
Sonta F: ny. C1,,91! F2d at 323-334). The munieipal cosi recouery rule, nõweveî, does not ba¡ a
oâuse of action for public nuísance {see County of Er¡e, New York i cotgo, Air, fnrc.,7ll F3d 147; see
clso strte af Nrlw lorh v schenectød! Cherns.,l 17 Misc 2d 960, 45g N?S2d sit lsup Cî, Rensssiaer
County 19831)' aurf an exception exists permitting recov€ry for public exp€ruies auttro¡zed fy stutute or
regulation {Koeh v Consolidated Edßon Co. of .Y,, 6D Ny2d ãt 56 I , ¿?g NyS:¿ at I Z0). 

'

l{ere, the plaintiffs allege, âmûng other things, they were harmed by having to pay the costs ofpresüiption opioid ú:*py for empþees and Medicaid benefìciarieu *o*ptuinirrg of chronis, non-
cancer pain when such teaünent was notmedically necessary or reasosabþ requiìed, and that, but for
the misrepresentåtions made by the m¿nufacturer defendants about the benefitsì"¿ *rLr of long+erm
preseription opioid therapy, they would not have approved payment for such therapy. Moreover, a
review of the cuffent state of the law revealed n* case law supporting the maru¡facturer defendants,
sont€ntion that such rule bars letovery for municipal expensÀs incuied, not by reâsûn of en accident or
aa €mergel}cy situation necessitating "the rrÕrrrâl irovision of police, fire and emergency service *, {Citya{ Ftagxsff t' Atehßon, lopefu & Ssnta Fe Ry, Co,,7l9 F2d at 3:4¡, but to remeãy poffr h*r, '- 

''

caused by an intentional, persistent course of deceptive conduct. The ãanufacturer dei'endants'
argument that, despitg allegations they designut and implemented materially deceptive marketing
campaigns to mislead the public and prescribers about th* rirt s ancl benefÌts of prescription apioirts, the
municipal cost recovery rulE f-orecloses the plaintiffs'ftorn recovering the costs ior ¡ervices totreat 

'

resÍdents suffering frorn prescription opioid abuse, addicticn o, ou.rão*r, or for tfr"inrir**ã ,"* ofprog|åms implemented to stem prescription opiaid-rslated criminal activities, iiaccepteO, would distort
the doctrine beyond recognition

Statute of Lirnitations

ITremå$r¡ibcturer defendants also jointly contend that ä11 sfthe plaintiffs, câuses of action must
be dismissed to fhe extelt that they are predicated upon acts o: omissions occuning outside the relevant
linritations period i.e., six years{or the câuses of action based in commonlaw &aud and uqjust
enrichment, and three years for the remaining cåt¡se$ of actian. The manufacturer defendants further
gontend that the plaintiffs cannot rely on the wo-year discovery period for assertion of a caüss of ¿ctionin fraud, because the allegations q the complaint ionlirm nat itrey could have discovered the alleged
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*aud fronr intbmration publicly available well bsforc August 31, 2014. and because the plaintiffs cannot
demonsüate thatthey rvere unable to di*oover inforrn¿tion pertaining to the prescriptìons underlying
their claims prior to that date.

Cepbalon separately conßnds that, even if the six.year iimitations period applied to all of the
plairitiffs: claims, the plaintiffs failed to allege a single *audulent act or omissian on its part occuning
after August 2CIlCI. Moreover, â$ the plainti{fs acknowledge that the false stâtements whiah tkey
attribute to Cephalon were "availablc natiormlly" and "citsd widely," a¡rd that the risks associated with
cpioids were clear øs early as the 1970s and 1980s, the plaintiffs särnot rely on the two-year discovery
period for assefion of.a cause af action in fraud.

Purdue separateþ contends that OxyContin has only been sold in its current o'reformulatedo"

"abuse-deterreat" form since 2010-rnore than sixyears prior to *re commencëmcnt of this action*and
that the rnajority of st¿ternents attributed to it in the complaint are either undated or were made well
outside the six.year stât$ts of li¡nitations.

,dctavis separately contends that there are but a scant few paragraphs in the complaint corilaining
allegations thatplausibly fit within either of relevant tlree- or six-year limitations periods, and t[a1 even
those allegations anror¡ntto little more than general observations describing lawå¡l conduct, e.g., what
Actavis spent on advertising.

The plaintifß counter that their causes of action are timely, whether because they did not accrue
rtntil the plaintifß eilher suff.ered itUury or discovered the unongn cr by application of the "continuing
lrrong" docttine, which serves to toll the running of a period of limitations to the date on which the last
wrongfrrl act is committed, or because the facts alleged in the complaint serve to toll the statute of
limitations based on *audulent conçealment. As to Cephalon, the plaintiffs contend that the complaint
does, in fact, allege s1åternents made by or atributable to Cephalon that were made after 2010;
additionally, to the eNtent the complaint alleges misrepresentations in r¡¡ritten publications, the plaintiffs
claim the date that those statements were first published is not detemtinative for statute of limit¿tions
pu{poses, as t}¡ose materials continued to cirrulate snd be relied cn long after they were initially
inhoduced. As to Furdue, the plaintiffs note that noi all of their allegations relating to that manufacturer
pertain to OxyContin. According to the plaintiffs, not only did Purdue deceptively prornote its branded
opioids but, through its dired rnarketing and unbranded materials, it also misrepresented the benefits and
dangers of opioids generally.

"To dismiss â sause of action pursuant to CPLR 321I (a) (5) cn the ground that it is baned by the
statute of limitations, a defendalt bears the initial burden of estäblishing prima facie that ths tiïle in
which to sue has expired. Only if such prirna facie shoïving is made will the burden then shift to the.
plaintiffto *ver evidentiary fâtts establishing that the case falls within an exceptior¡ to the st¿tute of
limitations. In order to make a prima facie showing, the defendant must establish, inter ali4 when the
plaintiffs cause ofaction åccrued" {Sla*ît v New York Med. CotrL,zs ÀD3d 686,687, 808 NYS?d 731,
732-733 [2d Ðept 2006] [internal citations and quotation marks omitted]; accord Pace v Rúsmsn &
lssoa, Esçs., LL?,95 AD3d I 1 85, 945 NYS2d 1 1 I [2d fJept 201 2]).
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ooln general, a çau$e of action âccrues, riggering sommencement of the li¡nit¿tions period, when
all of the fbctual circumsta¡rces nesessary to establish å right of action have ocü,¡ned, so that ths plaintiff
would be ent¡tledto relief' {GaÍúoa v Gucrdian Life Ins. Co. of,Åt*.96 NY2d 201,210, 727NYS2d
3ü, 35 [2t0I D. lfhile ¿ slåím for breach of contract accrues on the date of the breach, irrespective of the
plaintitrs ðwâreness of the breach (Ely-Cruil<shank Co. v Bøttk otMontrear, 81 NYzd 399,599
NYS2d 501 [993]), a tort claim accrues only when it becomes enforceable, that is, when aU the

elements of the tort can be truthfully alleged in ths complaint (Ifr:anos, Inc. v AVX Corp.,81 NYzd 90,

595 NYS2d 931 [1993]). !ühen damage is an esscntial elemerit of the tort, the claim is not enforceable

until damages are sust¿inE d (Kronos, Ixc" v AYX Corp,,8l NY2d 90, 595 NYS2d 931). In an action to
recover for a liability created or i:nposod by staft1e, the stafutory language dçtermines {re clements of
the claim which must exist before the action accrues {Matter of Motør Yeh. Acc, Indem. Corp. v Aetna
Cas, & Sun Ca.,89 NYzd 214,652 NYS2d 584 [1996])"

Here, it is evident that injury is an essentiai element of no fewer than four ofthe cäuses of action
pleaded. To state â cause of action for deceptive acts and practices under Oeneral Business Law $ 349,,

the plai$ifrs were required to allege thattlre defendants eng*ged in consuner-oriented acts ol praclices

that âre o'deceptive or misleadirg in a materia] way and that plainliffh¿s been injrued by reason thereofo

{Ogwego Labo¡ers'Locø|214 Pensíon Fund v MotÍne Miúland Bank,8s NY2d 2û,25,623 NYS2d
529,532119950. Sirrilarly, a cause of action for false advertising pursuant ta Generâl Business Law $
35û is stated so long as it is pleaded that "the advertisernent (l) had an impact on cûnsumers at large, (2)

was deceptive or misleading in arnaterial way, and (3) resulted in iqiury" Qíndre Stríshak & Assoc. v

Hewleü Puckerd Co.,300 AÐ?d 608, ó09, ?52 NYSZd 400, 403 [2d Dept 200ä). ]"he elernents of a
caus€ of action sounding in fraud are a material misrepresentation of an existing fact, madelvith
knowledge of the falsity, a¡r intent to induce reliânce thereon, justitiab,le reiiance upon the
misrepreseni*tion, and damages (Intronav Hanlíøgton Learning Ctrs.,l8 AD3d 896,9t I NYS?d 442

[2d Ðept 201ûJ); thus, acause of action for fraud canno-t âocnrc until every slement of the claim, .

including injury, ca¡r truthñrlly he alleged {Carbon Capílal Mgl, LLC v Amerlcan Êxpress C¿, 88

AÐ3d 933,932NYS2d 488 [2d Dept 2011J). And a cåusç of action sounding iu negligence likewise
âÈcrues ðs soon as the clairn becornes enfcrceable, that is, on ths earliest date upon whish the claimed
negligence câuse$ a plaintiff to sustain darnages þee ßrooks v AXll,4úvisors,l04 AD3d I i78, 961

NYSZd 648 [41h Dept], tv denisd 2l NY3d 858, 970 NYS2d 748 [2013]).

As to fhose côuôes of action, the manufasf,urer defendants have not identi{ïed a¡ry releva¡rt date of
injury but, rather, contend only that the acts and omissions on which they are based did not take place

within the applicable limitåtions periods. Consequently, as it has not been established when any of those

r€msÇ$:of action accrued, it cannot be sâid at this juncture that any of them is untimely*except to note,

everi as$rminglhe applicabtlþ of the 'ocontinuing wrong" dochi¡e (see generally Affordable lIous,

^,4*soa,Ine. v Town af Brookhaven:,|S0 AD3d 800, 54 NYS3d ï22[2d, Dept 20i7J], that the plaintiffs
may r¿cover monetary damages only to the extsnt that they were pustained within the applicable
limitations period immcdiately precetling the oo¡nmcncemeRl of this action (see State of New York v
Scheneclady Chems.,103 AD2d 33,479 NYS2d 1010 [3d Ðept 1984]¡ Keørnry v Atlantb Cement Co.,
33 AD2d 848, 306 NYSZd 45 [3d Dept i969]). And while stm€ rscovery of damages rnay be time-
bared, dismissal*even parfial dismissal*is not appropriate *t this juncture, as the court is not yet able to
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dctermine the precise nâûne and tirning of the plaintiffs' respectivê slâims þee Airco Allays Dìv. v
Níagarc Mehøwlr Power cotp,,76 ÄD2d 68, 430 Nys2d tzg [4rh oept $r0]¡.

The rnanufactuer defendants have likewise failed to show that the cause of action atteging public
nuisancs is untimely: The rule with resp€ct to rtuisance or otlrer ccntinuing wrongs is that the-acilon
accfues anew on each day of tåE lvrCIng, so that tlre right to ¡naintain the cause of ãction continues rls
lorrg as thc nuisance exists ('4irco Aüays Div, v Níøgøra Mohawk Power Corp.,76 Á,Dld 6g, 430
NYSZd 119; tT,ACarmody'Wait 2d g lt?:95). Hsre, the plaintiffs have atlegeá a contiauingwrCIng,
perFstrated by all the defendants, involving deceptive markcting practices thx began over a ãecadeãgo
and that hare continr¡ed up to the tirne of cornmencement of thii äction, That sucir a nirisance may hãve
existed for rnore than three ysårs, fl,rcn, does not barthe sause ol'action; as before, however, Ae cåurt
notss tbål dnmages ar| recoverable only to the ext€nt they were sustained dwing fhe three years prior to
the comrnencement of the action (CPLR 2lfii$tate of New York v Scheneetadl Ch",r*., lû3 enZ¿ ¡:,
479 NYs2d l0lû; lKear¿ey v Attantìe cerneut cg.,33 AD2d g4g, 306 Nys2¿45)

As io the cause of actian ploaded under Social Services Law $ 145-b, the analysis differs but the
result is essentially the same. Firsl as to the appiicable limitations period, the court notes that although
ílaud is a component of Sociat Services Law $ i45-b, the remecly cåntemplaæd by the statute is at orËe
broader and sarrower tban that in ftaud; it serves not only tÕ creât€ a righi on behalf of local social
services dishicfe and the State to sue for damages in casés nf frasd andìnisrepresentation in connection
with ldedioäid reimbursement but also to provide a finane.ial detçnent in the ionn of treble damages in
orderlo curb such abuses (Legistative Mem, McKinney's Session Laws of NY at 1686-168?). Since this
remedy did not exist at contmon law, the fhree*year statute of limitations for statutory oause$ of action
applies (CPLR ?]a?l; see Gaìdtn v ñuørúian Life Ins. Cø, af ,4m.,96 Ny2d Z*t:727 Nyszd 30).
Second as to dats of accrualo it is cleâr that in an action to recover for a liabilif created or imposed Ly
stiatuteo the statütory language determines the elements of the claim which musi exist before the action
accsuös (Malter *f Matsr Yeh, Acc, Inieta, Corp, v Aetnû Cû$, 4 ,fi¡¿ Co,, 8g NyZd Zl4, ,1SZNYSZd
5S4). Since it is unlau¡fi¡l under Sociat Services Law $ 145-b even fo attempt tr obtain Medicaid
reÍmbwsemsnt by fraudulent me?trs, it is conceivable that a violation of the-stätute may occur without a
plaintifihaving sustained actuål damages, in which sase the statuts provides for civil du*rgr* in the
amount of $5,00Û.ÛCI. Thus, damages is not an elemcnt of the cause of action, aad tlae månõfacturer
defendants are cor¡ect in asserting both that the tlxee-year limitations period began to rq¡ upon the
occutronce of the allege{ misconduot, ând that the plaintiffs måy not r€rover damages baseà on alleged
acts or omissions occurring more than tluee years pricr to the çornmencement of this action" Since ñ is
pleaded, however, that the &audulent conduot underlying the causs of action çontinued up 1o the time
that this actiûn was commenced, and the manufacturer dãfendants having failed to dernonstrate an earlier
ascrüal datq the eourt will not dismiss it as time-barred.

INDEX NO. 400000/20]-7
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Nor has it been dsmonstrated that the cause of action sormding in uqiust enrichment is uritimely,
The plaintiffs allcge, in relevant part, that the m¿uru'factursr defendants, * * ,*p.*ted and intended
result of deceptive conduct intended to mislead the plaintiffs as to the risks and iienefits of opioid use
*nd encourage the plaintifft to pay for long*ùerrn opioid prescriptions, wsre enriched *om oiioid
purchases rnade by the plaintiffs and that it would be unjust anã inequiäble to permit thern io en¡ich
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themselves at the plaintiffs' expeose. While there is no limitations period identified in the CPLR within
whish to brkg a clairn for unjust emichmento it is recognized that the three-ye*r stâtutô of limit¿tions
governs where, as here, the olaim arises from tortious condwt and rnonelary relief is sought (ÐÍMatteo v
CosentÍno, ?t AD3d 1430, 896 NYS2d 775 ¡46Dept 201ûl; Ingrumí v Ravner,4s ADid 8û6" 847
NYS2d l32 Lzd Dept 20CI7l ; Lambert v S klar, 30 ÅDJd 564, 817 NYS2d 37 S lzdDept 2006l). It ïs
also recognized that the claim acertrcs'þon the occurence of the wrongful act giving rise to the duty of
¡estiürtion" (IngamÍv Rûvner,.4s An:¿ at 808, 84? NYS2d ât 134). dro, * ñis attegø rhat rhe
wrongful conduct h¿s continued tlnough the time of commensement of this action, the siailte of
limiøtions does not operate as a complete defense to the cåuse of action as pleaded; as noted previously,
however, darnages nray be recovered only to the extent the claim is based on coadur.t occuning witliin
tåe three years prior to the commeãcement of this action.

In so ruling, the court does not reach the question of whether any cause of ¿ction is subject to
eithËr the discovery rule fot actions based on fraud (CPLR 203 [g]; 213 tSl) or the doctrine of equiøble
estoppel.

Res Judicata

Endo's argurnent pumuânt to CPLR 3211 (a) {5), that the plaintiffs' cl¿ims against it are barred
by an ås$ranse of discontinuance ex*cuted inMa¡ch 2û16 conceming its marketing of Opana ER, its
branded version of the serni-synlåetic, opioid analgesic oxymoqphone, is rejected. It is fundamental that
a final adjudication of a clairn on the merits by a court of competent jurisdictiorl "is ccnplusive of the
issues af fact and questions of law ne*essarily decided thereÍn" and precludes relitigation of that claim
by the parties a¡rd those in privity with them {Gru*wtan Homc Invs. Corp. v Lopei,46 Ny2d 4gl, 4g5,
414 NYSZd 30S, 3 I I I I 979j; see Püker v Blaavelt Yolanteer Fire Co,, 93 NYäd 343, 690 NySZd 4?g
[1999]; Matter af Hodes v.Axelrod,70 NY2d 364,520 NYS2d 933 [19S?]]. T?re docrrine of res
judicata operates to preolude litigation of all other claims arising out of îåe sarne trqnsaction or series of
trfitlsâfitions tbat couJd have or should have been mised in the prior proceeding, even if such claims are
based on different theories or sçek a different remedy (see O'Brien v CÍty of Syreeuseos4 Ny2d 353,
445 NYS2d 687 [198U; Smith v Rassell Sage Coll,s4 NYzd 185,445 NÌSZ¿ 68 [19S1]; Løs*y v Cìty
of New Yorlr,2ïl ADzd 598,722NYS2d 391 [2d Dept 2001]), Collateral estoppel, u.o*ttury io the
docuine ofres judicata" "precludes a party from relitigating in a subsequenl astioü or proceeding an issue
clearly raised in a prior action or proceeding and dscided against that pa*y or those in privíty, 'rihrthg o,
not tlre tribunals or causss af action are the samð" {Ryan v New Yor* Tel, Ct., 1¡Nyid 4gi, S00, +lg
NYS2d 823, 826 [1984]), A party seeking to ínvoke the benefit of the collateral estoppel doctrine must
demonstrate that the identicat issue necessarily was decided in the prior action againùìhe opposing
pârty, Õr one in privity with such party, and is decisive of the present action {Euechel v Buin,g? I'iyzd
295, 303-304,74t NYS2d 252,257 [2001]; see D',4rata v New York Cent MuL Fhe Iw. Co.,76
NY2d 659, 5ó3 NYS2d 24 [199û]; Kaufman v EIí Lìily & Ca.,65 NY2d 449,4gZNyS2d SBa [19S5];
DøvÍúv Staíe of New York,157 AD3d 764,69 NYS3d 110 [2d Dept 2018]). It is noted that, except iä
rare circumstantes, the defbnse of esfoppel may not be invoked against the stâte or its politicat
subdivisions to prevent a governmental body frorn cnforcing the l¿* nr discharging its duties as a matter
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of policy (hlader oîE,nS. Yentures Corp. v îoster,?l NYzd 359, 370,526 NYS2d 56,61 [l9SS];
Mø#er af Ilrnlptons Hosp. & Med. Ctr. v Moore,S2NYZd 88, 95, 436 NYSZd 239,242 tf gf tl).'

Furlher, Ëxecutive Law $ 63 (12) auihorizes the Attorney Seneral to seck injunctive relief,
restitution, and damages for repeated or persistent taudulent or illegal acts in conducting business
activities inNew York. The Åtûorne; General, howevero may forgo litigatiol when a viðhtion of a state
law is discovered and instead enter into ân'*assuranse of discontinuance of any åût or prâcticc in
violatïon of such law" (Execntivs Law g 63 [15]).

It is undisputed that the Attomey üeneral crmmenced an ìnvestigatisn in 2ü13 into Enda's
nnarketing of Opana ER in New York. Yea¡s later, ¿fter obtaining documentary and testimonial evidence
from Endo, the Attorney General determined that certain uopractices, statements and omissions'o by Endo
and its ernployees ix connection with the marketing of Opana ER, collectively refe*ed to as the 'ocovered
conduct," violated General BusinessLaw $$ 349 and 350 and Executive Law $ 63 {12). The Attorney
General, in an exercise of his discretion, decided to enter into an assurance of discontinr¡¿ìnce with Endo
in lieu of civil litígation. In Ma¡ch 2016, Ëndo and the Afromey General exeouted the assurance of
discontinuance, wherçin Endo agreed, among other things, trot to make certain statements regarding the
addictiveness of ûpana ËR or o¡ioids, to provide o'truthful and balanced sumrnaries of the results of all
Endo-sponsored studies regarding the purported tarnper-resist¿rìt feature of Reforrrulated ûpana ER,n'to
require ail authots of articles conceming Endo-sponsorsd studies to disclose any financial relaticnshþs
with lindo, and to "maintain and enhance its program consisring of irrtemal procedures designed to
identi$ g>tential abuse, diversion or inappropriate prescribing of opioids." Endo also agreed to pay
$20Û,0Û0 as penalties, fees, and conts, and to submit to monitoring by the ûffrce.of the À*orney 

- '

Ce*eral, In additicn, the assuranc€ stâtes that "[n]othing contained herein shall be construed to deprive
any rnember or other person or entity of any private right under l¿w or equity,'n and that it does nof limit
in any way the Attomey tenersl's po\ryÊr to take actiorrs against Ëndo f,or either noncompliance with its
terms or noncoütpliance with any applicable law ss to 'kith respect to any rnatters that are not psrt of the
covered conduct." Significantly, Ëndo neit}er admitted nor denied tlle Attorney Ceneral2s varjous
findings of unlavrfirl "practiceso statemenís ând omissionso'ünder General Business Law $$ 349 and 350
regarding the marketing of Opana ER.

Contrary to tl¡e asserfions by Ëndo's counsel, the Ma¡ch 2û16 assurance of discontinuance does
not conslifute a stþlation of settlement that is binding on the plaintiffs. The settlement of an action
prior ta the en$ ofjudgment operates to finalize the action witlout regard to tlre validity of the original
claim, *and the action [is] accordingly considered, in contemplation of law, as if it had nevpr begun;
{Petersan v Far*ey,s0 AD2d 774,775,376 NYS2d 56û, 561-562 [st Dept I 9751; see Ottv Barash,
109 ADzd 254,491NYS2d 661 [2d Dept tg85]; see generally Yon*ers far Dressing Co. v Rajzal Ins.
Ca,247 NY 435 [l928]). lVben an action is discontínuedo 'oit is as if it had never been; everylhing done
in the action is annulled and atl prior orders in the cäse are nullified" {Newmøn v Newman,245 AÐzd
353, 354, 665 NYS2d 423,424 [2d Dept 1997]]. By contrast, "a stipulation of discontinuance with
prejudice without reservation of rigtrt or limitation of the claims disposed of is entitled to preclusive
effect under the ¡loctrine of res judicata* (LÍbercy Assa* v Etkinu69 AD3d 681, 682-683, 893 NyS2d
564, 565 [2d Dept 2010i), and bars future actions between the sarne parties or those in privity with thern
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Qllatter ol ahiùntelhü u vìshnick,84 AD3d 797 , 798,922 NYszd 525, 527 [2d Ðepr 201 1 ]; ,1brcham v
Ifermitage Inr. Ca,47 AD3d 855, 855, 851 HYSZd 6t8,609 tzd Dept ?ooril; Matter of Sïau of New
Yotlc v Serpofi Manor,4.C,R, 19 A,D3d 6CI9, ólû, ?9? NYS2d S38, i39 [2dbept 200Sj]. tenJraily, ro
establish privify with ä party to a prior action, o'the connection . . . must be such that thc interests of the
nonparty ean be said to have been represented in the prior proceeding' (Green v S*nta'Fe Inúus,,7A
NY?d 244,253,519 NYSZd 793,796 t1987l). As explained by the bourt of A,ppeals, ,orhose who are
successors to a property interest, those who control anaction although not formii parties to it, those
whsse interests are represenfed by a parfy to the action, and possibly coparties tc a prior action" may be

Itg{ t9 be in privi$-with a pårty to a prior action {Watß v,íy¿ss tinui curp., 2? Ny2d 27A,277,i17
NYS2d 315,320 ft970l).

îhere is no legal basis for Endo's ârgu¡nent that the âssrrånce of discontinuance is the equivalent
of a stipulation of discontinuance with preìudice. Clearly, the assurance is ân enforceable contract
between the Attorney General and Endo. By its temrs, thr Atto*"y General agreed, without litigation,
to rssalve the claims that Endo engaged in deceptivc consurner practices in vioiation of General
Business Law $$ 349 and 350 in marketing rSpana ER in exchange for Endo altering certain business
prâctiûÊs. In çxercising his authority to enter the â.ssuranoe, however, the,{ttorney tenerâl retained his
1e!t t9 subsequently commence civil lìtigation seeking damages, restitution, or in;unctive reliof against
Ëndo for conduct vioiating the assurance þae Ëxecudte Law ! ó3 [15]), as wsll u* f"r conduct viJtatiñg
any laws relating to "matters not part of the covered conduct.'o It is noted that whiie evidence of a
violation of an assurance is prima facie evidence of a violation of the applicable law in a subsequent
civil action or proceeding, it only sonstitutes such evidense in an action or proceeding brought åy the
Attorney Oençral {Executive Law $ 63 tl5l}. lvlûreovsr, the March 2û1ó assurance o}discõntinuance
does not im¡nunize Endo from civil actions for subsequent flaudulent activities withi¡ New york (-ree
IlBS.lee LLCvIlíghtandCapitatMgt,L,P,,SOAD:¿ 469,9?7 NyS2d59 [tstÐept20l tl;Màuerof
Søte øf New York v Seaport Manor A"C,F,' 19 AD3d 609,197 NyS2d 538),; bar the counties Êom
bringing law or equity claims against it for practices wíthin their respective jigisdictions þøe .lune St
Cø. v Î)ivirlan otÉIlus. &, Communìty Reiewal,l65 ADzd ?S8, 5¿S Nysid 193 [lst nìpt 199û]).
Thu$, the doctrine of res judicata does not bar the instnnt claims against Endo.

Personal Jurisdíction

Actavis r:ontends thät the complaint must be dismissed as to Allergan plc because the plaintifß
failed to serve that entity witlr process; irirespective af such tailure, Actavú eiâims that AllergL plc,
which is incoqporated in the Republic of lreiand, lacks the neaessary contacts with New york so as to
permit this court to exercise personal jurisdiction ovsr it. As to the latter point, ectavis 

"ì6grr1h",--Allergan plc is a holding cûmpa$y that has aheadqunrters in Dublin, keland and an adrninistrative
headquaners in Parsþanyn New Jersey, that it doós noi ¡nanufacturs, market, distribute, or sell any
pharmaceutical products, that it is a distinct legal entity rhat is independent of *J operates separately
frorn the srtities whose shares it swns, that it does nof finaüce or control the daìly affairs of those
entities, that it has no corporate ¡ecords on file in New Yorli, that it has not desigLted an agent for
service of,process in New York, that it does not send agents to solicit or conducibusiness iã New york,
and that it has to officers or employees in New york. ,
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The plaintiffs, for their part, acknowledge that Allergan plcyas not_served with process, but

contend thaiservice on Á.ctavis, Inc., as a ournere department" of Allergan plc, was sufficient tÕ support

th" E r"i*" ofjurisdiction over Altergan plc. Thc plaintiffs also tontend that the çxercise of personal

jr:risdietion ouå ¿1l*tgan Flc k proper beçause Actavis, Inc" directed its fr¿udulent markcting activities

ut N.w york residents, because Allirgan plc is the successor-in-intersst to Astavjs, Inc. and, therefore,

becausç the jurisdictional contacts of Actavis, Inc" are properly atbibutable tc Allergan plc.

If adefendant challenges the validity of se¡.rice of a summons and complaint, it is the plaintiffs

burden to prove, by a preponãerance ofthe evidenco, thafjurisdiction over the defendant was obtained

uy prop"tiervice árpio"ãur {.Åurorø Loan Sews, v Gsínes,104 AD3d 885, 962 NYS2d 316 [2d Ðept

Zbil:i Like*ise, *ir*n u motion is made to dismiss an action fur lack of personal jurisdiction, it is the

ptainäf wno bears the ultimate burden of proving a basis for such jurisdiction {Carrs v Avco Corp.,124

AD3ô ?l8,2NYS3d 533 [2d DePt 2015]).

Here, the court finds rhat the plaintiffs failed to meet.their burden of establishing that jurisdiction

was obtained over Allergan plc by prüper service of process. Absent the usu¿l presumption of proper

service arising from thelro*"r* r.*is affid¿vit tsee Welts Fargo ßan*, N'A, v Chaplin,65 AD3d

5gg, gg4 Nyszd 254 Wapept 20û91), it was ìncumbent on the plaintiffs to produee new evidence to

support a finding ofjùsdiction. This they faíled to do. Although they claimthat Actavis, Inc. is a

*ulriCiury ..sa õmi"øted" by Allergan plo that service on the fcrmer was suflicient to base the exercisc

ofjnrisdiction rver the lauer {s ee Low i Bayertsehe Motoren ver*e,ác., 88 ADzd 5Û4, 449 NYS2d

i:ä trut Dçt lgg2l), thuy cite as evidence of such dominaTion only that "the headquarters of the two are

the same,' and that;;fir* *tpo*te officers are the sâme." The court finds this evidence insüfficient. For

effestive service of processton a foreign corporation to be accomptished by deliverv * 
-u 

tlbttÍiary, it

must appear th$ tË subsidiary is n mere department or ârm of its corporate parento such that the two
..** ,*ä1y the same entities in ditrerent guises"o (GefÍþn Motors v Chrysler Corp.,S4 Misc 2d 403, 404,

233 NYS2d ?9, 81 [Sup Ct, Oneida County 1967]).

In o¡der for the subsidiary?s activities to warrant the exercise ofjurisdiction ûver thc

pafent, the parent's controi over the subsidiary's activities must bc so complete that the

subsidiary is, in fact, merely a deparfment of the parent. A subsidiary will be cansidered

a rnere dipartment only if the foreign parent's control of the subsidiary is so pervasive

that the corporate separation is more fornrai than real. (ienerally, there are four factors

used in d*irm,ining whether a subsidiary is a mere department of the fareign parent: fl)
cCIfitmon ownershþ ând tho prssence of an i*terlocking rlirectt¡rate and executive sta$
(2) financial dependsncy of the sutrsi$ia$r on the parent; (3) the degree to which the

puont interferes in thc selection and assignme¡t of the subsidiary's executive personnel

and fails to observe ccrporate formalities; and (a) the degree c¡f the parent's confol of the

subsidiary's marketing and opera{ional polici.es.

{pørter v LS\ Irrdus,,l92 AD2d 2t5,213,6û0 NYS2d 86?, 872-873 tlll D?l 19931 finternal citations

ana quoration marks omittedl; acdord ÐeWí v Yalleswagenwer* AG of Wolfsburg, Getmnny,29 NYzd

426,328NY2d 653 LLg721), Here, apart from the sharing of corporale headquarters and officers, the
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plaintiffs have not shown, by evidentiary proof, the level of pervasiveness CIr control neccssâry to
est¿blish prirna facie that Actavis, Inc. was a'tnere departmentl' of Allergan plc (c/ Tæa IntL Airllnec,
S*4" t¡ Rolls.R¿ilce of England,lS NY2d 97,256 NYS2d 129 [1965]]. Assuming ûrther, as the
plaintiffs theoriuõ alternatively, that Allergan plc is "simply a successor entþ to Actavis, Inc.," it does
not appeåf rmder New York law that å p,ar!y's statüs å$ â successor-in-interest to e psrsûn properþ
served will necessarily justifr â court's exercise of personal jurisdiction over that pårty. Ëven the fsderâl
sourts espousing the plaintiffs' theory recognize that the court obtains jurisdiction only after the plaintiff
rnakes aprima facie showing of successor liability (e,g. Leøn v Shmu*len 992 F Supp 2d 179 IED NY
201a0; here the plaintiffs have made no suchshowing (sea generally Schumacher v Rlchards Shsør
Co.,59 NY2d 239, 464 NYS2d 437 fl9831). And while a par,fy rnay withstand a motion to dismiss by
demonstrating that essential jurisdictional åcts*may exist but caonot then be statedo' {CPLR 321 I [d]),
here the plaintiffs do not slåirn that discoverJ on thÕ issue of personal jurisdiction is necossary þf Goel
v * amaútandran, I I 1 AÐ3d 7 83, 97 5 NY-S2d 428 [2.d Þept 20 1 3]),

In light of the foregoing analysis, the court need not determine whether, had servics been
properly effected, it could exercise general (CPLR 301) or specific (CPLR 302) jurisdiction over
Ailergan plc.

The court now turns to an exåminaüan of the legal sufficiency of the plaintifTs' gauses of action.

First Calse of Aptiarr/Gçneral Business Law $ 349

üñeral Business Law $ 349 {a) provides that it is unlaïrful to pedotm "[dJecepive acTs or
practices in the conduct of aay business, trade or osmmçrce or in the furnishing of any service in this
ståte." ,A.lthough the st¿tute's scCIpe is broad, applying to virtgglty all types of esonomic activity Sarlìn
v IVI At*, ItÍc.,93 NY2d 282,29A,690 NYSZd 495, 498 il9990, its application is strictly limited to
deceptive acts or practices leading to consumer üansactions in New York (seø Guhen v Illutuat Li{e
Ins.Co"of N.Y.,98NY2d3l4,746NYS2d85S [2002]), Enactedin l9T0toproteotNewYork
consumers and to securs'o'an hongstmarket place where trust prevails between buyer and sellero"
(Aswega Laborers' Local 214 Pension Fuxú v lþIa¡íne lllìdlsnd Bank,8s NY2d 2A,24-25,623
NYSZd 529,532 [19951, quotrr¡g Mem of Governor Rockcfeller, 1970 Legis Ann, at 472],the statute
initially was enforceable only by the Attorney Ceneral. Subseçently, recognizing tlrat the Attomey
General's tesÕurcðs only allowed for lirnited eirforc.ement of the ronsumer protection provisions of
ûeneral Business Law arficle z}-A,the Legislaturç ameruled the statute to allow private plaintiffs to
bring consurner *aud actions {General Business Law $ 3a9 [h]; Slue Cross &. SIue Shíelá of N.f., Ina
v Phìlþ Morrís USA Inc.,3 NY3d 2AA,205,785 NYSZd 399,4A2 [200aJ; Goshen v Matual Lìfe Ins.
co. af N,Y,,98 NY2d 314,324,746 NVS2d 858, 863; Karlin v IVF Am.,Inc.,93 NYzd 282,69A
NYS2d 495,499).

To state a cause of action under General Business Law $ 349, aplaintiffr*ust allege (1) thåtthe
defendant engaged in an acl that was directed af consu&ers, p) that the act engaged in was materially
deceptive or rnisleading, and (3) tha, tlre plaintiffwas iqiured as a result {Stufiwn v Chemlcøl Banh,95
NY2d 24,29,709 NYS2d 892,89'5 [20û0J; Oswøgo Laborers' Local 214 Pensíon Fund v Maúne
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Midt¿nd ßøa*,85 NY2d at.24-25,623 NYS2d at532j. As to the first element, for pleading purposes,
the claim of consuner-oriented conduct must be premised on allegations of faets snfficient to show the
challenged êpts or practices a¡e "directed at the consuming public' (Gøíúon v Gua¡úisn Lífe Ins, Co. af
Am.,94 NY2d 330, 343, 704 NYS2d 177,182 [1999]] or have a broad impact ûn consumers at large

{see Karlin v IYF.ân,Ina,93 NYzd 282-,690 NYS2d 495 Oswego Laborers' Lacal2l4 PensÍ$n
Fund v Msr¡ne MldÍand Bsnlc,85 NY2d 2t,623 NYS2d 529). r'Consumer-oriented conduct does not
require a rep€tition or pattern of condr¡cf' (rd a125,623 NYSZd at 533; see New York {.h¡ìv. v
Contìnentsl Ins, Cu,87 NY2d 308, 639 NYS2d 2S3 [1995]), Sufficíent con$¡mer-oriented conduct
has beer found wherc a defe*dant smployed 'omulti-media disscmination of infomation to the public"
(Karlln v IYF Am, Ina,93 NYzd at293,690 NYSZd åt 500), or ernployed an ooextersive marketing
ssherrc" thåt hâd a broad irnpact on csnsurners {Gøìdon v Gasrdtsn Life Ins, Co. af Am",94 NY2d at
344,704 NYS2d at 182). And though the tenn 'oconsumers" has been construed to meilt those who
purchase g*ods and services for personal, family or household use (see Eenetech, fnc. v Omni FÍn
Group, Inc.,116 AD3d I 190, 984 NYS2d 186 [3d Dept 2014]), courts have recognized the standing of
business entities and bqsiness-like entiiies to sue ünder üeneral Business Law $ 349 fôr actions ånd
practíces which we¡e r'ðirected at or h¿da broader impact on consumers at largeo'and eaused them harm

{see Aceredíted"4ídes Plusr Ine, v Program &isk Mgt,Iac.,147 AÐ3d l22,46NYS3d 24ó [3d Dept
7A17b Pesce ßros.,Inc. v Cover þle Ins, ",4genry af N.I,Inc,,144 AD3d 1120,43 NYS3d 85 [2d Dept
2016J; No¡th State Autohahn, Int. v Progressive Ins. Group Co,,102 AD3d 5, 953 NYS2d 96 Í2ú
Ðept 201211, see alsa Secaritron Møgnalac* Corp. v Sthnsbolk,65 F3d 256,265 [2d Cir 1995]). "The
critical question fi is whether fhe m¿tter affects the public interest in New York, nof v/hetbêr the suit is
brought by a consumer" (id. a1265; see Nofik State Aatobøhnr Inc, v PrøgressÍve Ins. Group Cs., 1û2
AD3d 5,953 NYS2d 96).

As to the second element, a plaintiff must allege the challenged act or practice was o'misleading

in a material t{&y" {Statmøn v Chembal 8ønlç,95 NY2d at29,7t9 NYS2d at 895). t'In determining
whether a representation or omissicn is a decop-tive act, tfie test is whether such act is -likely 

to mislead a
rcasouable otnsumer acting r€asonåbiy under the circumstance€" Q4ndre Strishøf- &, Assoc. v lfewlefr
Pa*kard Cø.,30S A.D2d 608,609,752 NYS2d 400,402 [2d Dept z}üzl,quoting Oswego Lsbòrcrs'
Local 2Il Pension Fand v MarÍne MÍdland Bønlc,85 NY2d a126,623 NYS2d at 533; see,4malfitøno
u N&fY,Ine,,128 AD3d 143,9 NYS3d 37212d Dept 20t51). The statutory pbrase oodeceptive acts or
practices" does not apply ts oolhe mere invention of a schçme or marketing strategy, but [to] the astual
misrepresentation or omission to a ronsumer" (Goshenv Mutual Life Ins, Co, af N,Y,, 98 ÑY2d at325,
746 NYS2d at 865)" Thus, General Business Law $ 349 is linrited to conduct which undermines a
ç$nstmer's abili{ 'to svaluate hís or her market options and t$ make a free and intelligent choics'o in
the marketp|ace {North Støte Aafobphn, Inc" v Progressìve Ins, Sraup Co.,l02 AD3d at 13, g j3
NYS2d at 1û?). Ând while brrsinesses a¡e not required tCI guårorúee that a cünsumsr has alt the rclevant
infornation specific to its particula¡ situation, an omission-based claim under sectíon 349 is appropriate
'owhers the business alone pCIssesses mate¡ial infomatíon that is relevant to the consumer and failsto
provide this informâtíon" (Oswego Laùorers'Local2I4 Pensíon Fund v Marine Mïdlaad Banlr,85
NY?d at26,623 NYS2d at 533; see ßÍldsteÍn v Mqstercard Intl",Inc.,2005 \[¡L 13249?2 [SÐ NY
20ü51). Sþificantly, while the evirdence must show a representation or omission by the offending parfy
likely ta rnislead a r-eâsonâble consumer acting reasonably under the circurnstances, the oonduct nãed not
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rise w* the level of carnmon-law *øud to be actio¡abte ( Staþnan v Chemícal Bøn*,9S NY2d at ?9, ?0g
NYS2d at 896; GaÍdsn u Guardian Liþ Ins. Co, of Am",94 NY2d ar 343, ?04 NYS2d at l B2;), and no
proof of intent to deåaud by the defelrdar* or justifiable reliänce by a consumer is required {se,e Køch v
Aclçer, Merrøll & conútt c¿, i8 NY3d 940, 944 NYSZd a22 p}ßl; Stttsü v Loriltard Tobseco c*,,
94 NYzd 43, 698 NYSZd 615 [1999]; Oswego Løborers' LaesÍ 211 Penslan Fandv Mwìne Mt{tand
8ank,85 NY2d 20,623 NYSZd 5291 YølentÍne v Qaíncy Mut Fírç Ins. Cø.,123 Á.Ð3d 10t 1, I
NYS3d 161 [2d Ðept 2014]).

As to ths third element, a plaÍntiffls required to allege and prove '*actual injury," though not
necessarly pecuniary hasn. to sr¡ch plaintiff as aresult of the def,endantrs deceptive ast or practice {Cír}
of New York v Smolres.Spirí*.Cott¡, Ine., 12 NY3d 6 1ð, 623, 8S3 NYS2d ?72 L200gJ Stutmsn v
Chemícul Ban*, 95 NY2d at29,709 NYS2d at 896; Smalt v LorÍilard Tobøcco Co,,94 NYzd ar SS-5ó,
698 NYS2d at 62S; Oswega Luborerc'Lacal2l4 Pension fund.v Msrlne Mtdlsød Ban/r, 85 NY2d at
26, 623 NYS2d at 533; see Wilne¡ v Allstøte lfts, Ct ,7J AÐ3d 1 55, 893 NYS2d 2ûS t2d Dept 2ül0l).
A plaintitrneed not quantify the amount of hann to ths public at large or specify consumers who
suffered peouniary loss due ro *re dsfëndant's alleged deceptive conduct {ree North Støte Aatobahn,
Inc, v Progresstve lns. öroap Cu,102 AD3d 5, 953 NYS2d 96)" The courts, howcver, have rejected
efforts to expand the scope of General Business Law $ 349 to include recovery for deriv¿tive or indirect
i4iruies, finding that a plaintiff asserting sueh a claim must establish an actual loss or hann That is
separate from thc deceplion {see Ciþ of New Yorh v,srrotres-Spìrìß"Cam,Inç,l2NY3d 616,883
NYS2d 772; No¡th Stste Aarahahnr lnù v ?rcgressÍve Ins, Group Co,,l02 AD3d 5, 953 NyS2d g6;
Smith v Chøse Manhønan Bantc, USÁ,293 AD2d 598, ?41 NyS2d 10CI [2d Dept 2002]). Stated
difÞrently, a plaintifflacks standing 1o bring an action under ûenerai Business Law $ 34g if the claimed
loss'oarise¡ solely as a result of injuries sr¡stained by another party" (ßlue Cross & Blue Skíelú of N,f,,
Inc. v PhW Morrís US.{Inc,,3 NY3d 20t,2A7,7S5 NYS2d 399,404 l2t04l). Thu$, an insurer or
third-party peyor of medical expenditures mäy nrt rçcover derivatively, but must proceed by way of an
equitable subrogation action for injuries allegedly suffered by its insured due to a violatìon of üeneral
Business Law $ 349 (id. at2}6, ?S5 NVS2d at 403).

Initially, coûtrary to the assertions by the manulbcturer defen{lants, the sbict pleading
requirements irnposed by CPLR 3016 are inappticable to ä rriuse of action premísed on teneral Business
Law $ 349 þee foanttouv BIue Rtúge Ins. Co.,289 AD2d 531,735 NYSZd 7S6 [2d Depr 20ûl];
MøGíIÍv Genera|Møtørc Cory,,231 AD2cJ 449,647 NYS2d 209 [lst Dept 1996]]. Moreover, Iike its
sister statute Generål Business Law $ 350, General Business Law $ 349 is a remedial statute (&lue Cr¿ss
&, Blue ShÍeld of N.J.,Inc. v Phtìlþ Morrìs IISA Ina,3 NY3d ùt2t7,785 NYS2d at 403; see MoreIIiv
ll¡eíder Nutrítion Group,275 N)zd6A7,7l2.NYS2d 551 [st Ðept 2000]). Thus, it should bc
"liberaþ construed to carry out the reforms intended and to promote justice" (McKinney's Cons Laws
of NY, Book 1, Statutes $ 321).

The court finds the allegations in the complaint are legally suff¡cient to st¿te a cause cf aetion
under teneral Business taw $ 349 as against each of the manufacturer dEfend¿nts. The plaintiffs allege
the manufâcturer defendants employed assiduously cmfted, multi-pronged marketng süategies that
targeled the general public through websites, print atlvertissmentsn and educational materials a¡rd
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publications as part oftheir respeelive campaigns to change tbe perception of the risks associâted wïth
preserí-ptiou npioids and to de-stigmatir-e and normalizc the long-terrn use of opioids f-or chronic
$onnâlignônt pain. According to the complaint, to perpetuate an increase in the amount and dosage of
opiaid pres*iptions wriuen for patients, and to optimize the ma¡ket share for their respective products,

the manufacturer defendants also aggressively targeted physicians and other prescribers, essential
conduits in the sale of prescription opioids to the public, by having their sales reprerentatives "detåil"
prescribers in façe+o-fåce meetings, by inviting prescribers to attencl inforrnational pmgarns, by hiring
"product loyalists" to sçrve as paid speakers for such prog¡âms, and by usíng data mining to track opioid
presciiptions and reward prolific prescribers of their products" Other alleged rnarketing sfrategies
designed tc afkctphysicians' prescribing practices included advertising in print.iownals and online,
sponsodng continuing medical education coursos: and hiring so-called "key opinion leadÊrs" (KOLs) to
act as consultants and serve as Ìecturers.

The plaintiffs further allege that the marnrfactu¡er defsndantsl marketing campaigns included
funding sç-ealled "front group$," such as the American Pain Foundation and the Arne¡ic¿n Â,cademy of
Pain Medicine, whíeh wrote and disseminated favorable educational materials, published "ssientific
literature" without scier¡tific bases, and created opioid treatment guidelines supporting opioid therapy for
chronic pain. According to the oomplaint, in addition to províding those groups with ssbstântial
funding, the manufacturer defendants exercised significant influence ovet the edusational programs and
written materials, such as journal articles and treatrnent guidelines, regarding opioids presented by front

$oups and KOLs. Moreover, the ptaintiffs allege that the manufacturer defendanls sponsored websites

created by ùcnt groups and accessible by the public that promoted prescription opioids as a means for
improving patients' nor¡nal daily firnctions ånd quâllty of life. Such allegations are suffrcient to plead

con$uner-orienled sonduct within the scope of General Business Law $ 349 þee Gaídonv Gurrdïan
Liþ Ins. Co. at,4m, 94 NY2d 330, 704 NYSZd 177; Itørlln v IVF Atn, Inc.,93 NY2d 282,690
NYS24 495; Oswego Laborers' Local2ll Pensìon Fund v Morine Mídland BanlrSS NY2d 20,623
NYS2d 529; Accredited Aides Plns, Inc. v Progrøm Rlsk Mgt , Ina, 147 AD3d 122,46 NYS3d 246 [3d
Ðept 20t71). The court rejec.ts the manufacturer defendants' argument that, as only physicians and other
medical providers can prescribe prescription drugs, misrepresentations concôrning the risks and benefits
of opioids made in connection with the their rnarketing campaigns cannot constitute "ronsumer-
oriented" conduct under the inforyred or knowledgeable internediary docüine, a defbnse against a
failweto warn claim {see Martínv Hscker,83 NY2d \6A7 NYS2d 598 [1993]; cf Awas v ßiogen
fdtc Inc.,28 F Supp 3d 1õ4 IT¿D NY 2CI14]).

The plaintiffs also sufiiciently allege materiaily deceptive acts and practices by the manufacturer
defendanls that undsrmined consumers' ability to assess the benefits and dangers of prescription opioids
and to make informed decisions as to the efficacy and safety of opioid therapy for chronic pain
(see Goshen y Matual LÍle Ins, Co. of N;Y,, 98 NY2d 314,746 NYS2d 858; Goidon v öuarúiøn Lìfe
Ins, Co, øtAtn,g4 NY2d 330, 704 NYS2d Il7; Goldtitsn v Simon Prop. Group, fnc.,58 AD3d 208,
869 NYS2d 125ï2ð Dept 20û8J). Among rhe numerous allegations of materially deceptive practices set

tbrth in the complairrt a¡e claims that the manufssturer defendaats made and disseminated statemerrts
onlíne, in personal presentations, in adverlisemonts, in publications, ânú in educational materials that
misrepresented the risks of opioid addiction and falsely p$rhâyed prescription opioids as a preferred
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trcatrnent optiori for chronis pain, in p{:dq.|f depicting suchdrugs as appropriate for lons-term useand effective in improving pài"ot*' q*lity af lifr 
"n¿ "lif;*y 

to func;ion ori*Joy+o-day basis. Theplaintiffs allege thc nrsnufacturer defendânts fåliaciousb¿ prcmote¿ the concept of pseudoaddiction toallay physicians' and patients' concÊrnrabout tl'r* ;dú;;*rs of prescription opioids and to de-stiglnatize lhefuuse, and deliberately omitted infor{natisn regsrd;ng pot*iiat u¿uerse effects, includingabusé and addiction, from prornotional p"uri"atiot-*Jfrrr*n*aions, îhey also ailege that thern:anuåct¡¡rer defendants employed front groups and KoLs to dissemiouæ åi*ucing informationth¡oügh educational forums, Buútications and *ub*it** that reinforced their **trtlng:nessagÊs, and todcceive the rnedical community and the public about the erectivenesì;f ;;úä: in kearing shronicpain' the proper dosing and titation oropioì0s,,ând th"c*g"r ûf âddiction. In Jdition, the plaintiffsallege that the rnisleading communications by the manufactLer dçfendant*, th- lront groups, and theKoLs were madc or disserninated within the plaintitroo*t¡uu or were posted on public websites. Thernanufacturer defbrrdånt$' argument tlut the $aintitrs *u* àrt*g* *d prou* 
" 

p*i*o1", misst¿tementled a specific phvsician to write a particylar_opioid presc;pri*bllqa¡teni irlqu.,uo þee generoltyNo¡th stste Autobahn, Inc. v progressÍve tns. eriap Ci, tozAÞz¡ s, gt3 ñ*szd 96).

Moreover, the plaintiffs adequateþ allege that the ptaintifls suffered direst injuries as a result ofthe manufacturcr defendantsn allegeå materia[fde.eptiu"'arts or practices (sae Gosheu v Mutuut LifeIns' co, of NY*gs NY2d 3l4,746NYszd gjs; ¡rarr¿ itiu aolrbøhn, ric, v progressìve Ins. Gioapco" lÛ2 AÐ2d 5, 953 NYszd g6; see atso Tn u r*,ni* il¿*, everagi wholisde prÍce Lítíg,, 200?lvl 1CI51642 [D Ma.y 2907]), conlrary fo the-asse*iu"*ïy th* **rräot*u. defsndants, it issufiïciently alleged th¿t the plaintiffs, as a result af the *unufurtor*, defend*ntsi deceptive marketingcampaig¡s regarding opioid effectiveiress, mi$use ¿nd addiction, paid for medications that were notrnedically neces$âry and that would not hayg been apprc""J rotiå" u"o""ii"-rrr,ronic, non-cancerpain if all the relevânt facts ¿bout such rnedications üiJ uon known by rh,Ã. The plaintiffs allege, fcrexarnple, that they paid for br,and'name opioidpreseriptions, such as ri*yContii, op*u, Nucynt* andKadian, fbr emptoyees covered by counb¡-ñirrded treair*r i***o, plans-and for residents receivingMedicaid benefits based on materiat misrepresent.ti"* ¿Jr*miaated by the manufacturer defenda¡ts tothe public and thc heålth^care community iir* r*r, Jtr¿.-" had lower potential for abuse and addictianbased on their supposed "long-acting" or *steady;&;'-ptõerties, *d;ürht paid for brand-nameprescriptians of "rapid'onsot'i or short-acting opioids, r,*l L Acdq, Fenlor4 and Duragesic, based onmateri¿l misreprosentations that such me,licatio* *".ur" roltl"uting non-.*r.i 
"trooir*pain 

patientscomplaining of "breaktluou8ho'pain episodes (se t coiiïr, Mutuüt Lille rns, co. ef N,ypg Ny2d314'746 NYszd 858; c/ nàroi v rpTer, rnc',424Ð3d 6z7i,t48Nyszd 445 [3d Dept 200?J).similarty, the ptaintiffs atlege that *i-i o:rã ilr;-*ä;pd; of oxyconrin and opana based onPurdue's and Ëndo's rnisrepresentations r¡rat suci ,ned¡c*i.;r-*;;Ñ;;äri** o, cnrsh-proof and,tlrerefore, Iess likely to be- abuse d {see cott 
"o 

itøwiilliti rns. co, af N.y,g8 Ny2d 114,746NYs2d 858; c/ Saron v P!ízer, rnc.u 42AD3d 627,t4aÑïsz¿ 44i). It further can be inferred fromthe complaint tlrat the plaintiffs, having been deceived by the defendant manufacturers about the risksassociatedwirhtons-rermp¡es.cripionopioiduseo*;ilj-rrg;ñ;;,rsî;äää;ï;ï"diå,
than wauld have othsrwise bçen n."*taþ 1q*Lot*, oä"r*ry county employees and Medicaídbenefîciaries, becarne adg:Ptt" suctr pai*kitiers lsee ililr;, v allstate Ins, cu,TlAD3d 1s5, g93NYszd aas PdÐept 20t0]). In addition, it is ;d;; t#t[; mânufacrurer defeñ¿anrs, deceprive
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mârkôting camp¿igns oreäted a publio health ciisis within the plaintiff counties, leading to substantial
increases in opioid ¿ddictìon, abu$e, ove¡dose and death åmong residents, and that such crisis has forced
the ptaintiffs to allocate substa¡rtial resourcos io irnplemott,measures to reduce opioid abuse and opioid-
related crimes, and to combat opioid addiction and overdoses with medications, such as nalkexone,
naloxone, and buprenorphíne, and with treatnrent progra¡ns. Thus, the plaintiffs here are not simply
seeki*g to recoup medical and drug oosts irrcqrred by üeir employees and Medicaid beaeåciaries {c/
Blue Cross &, ßlue Sh¡eld of N,J., Inc. v Phtlip Morrís AS.4 Inc,,3 NY3d 20S, 785 NYS2d 399).

Second Caase of Actionl-þ,tlç¡pl Bgsiqess l"ary,.$ 350

Having â scope as broad as that of General Business Law $ 349 (Ikriin v IW,,4tn, Inc.,93
NY2d at29t,690I'ryS2d at 498), the stahrte defines false advertising as "advertising, including
labeling, of a sornmodity" which is "misleading in a material rospect." As with a Generâl Business Law
g 349 clairn* aplaintiffasserting a çlaim u¡rder this statute rmrst establish that the alleged false

advertisement had an impact on corisunr€rs at large, was deceptive o¡ misleading Ín a material way, and

causcd injury Q4*dre StrÍshsk &"C¡sae v Hewlett Packuú Ca, 300 AÞ2d at 609, 752 NYS2d at4A2;
Stott v BelI AtÍ. Corp.,282 ADZ| 180, 183-184,726 NYS2d 60, 63 flst ]ept 200U, lv granted ín paft,

diswissed inpart 9? NYzd 69&,739 NYS2d 95,mod 98 NY2d 314,74? NYS2d 858 [2CIt2]. ûeneral
Business Law g 350-a (1) provides that, in detemining whether advertising is misleading, "there shall be

t¿ken into account (among other things) not only representations made by statement, wcrd, design,

device, sound ot nrly combination thereo{ bul also the extent to which the advertising fails to reveal

[materiai facts] in the light of such representations with respect ts the cornmodity . . . to which the

adverfising retates rurder the conditions presuibed in said advertisement, or under such conditions as are

customary or usual." The dEfendant's conduct need not rise to the level of a fraud to be actionable

(llúanerof PooplevApplíeilCardS¡ts.,lnc,,?7 AD3d 104,107,805NYS2d 175,178 [3dDept2005])"
Further, a claiur of false advertising must be prsmiseel CIn an advertisement p-ubÏished \l'ithin the state

that'uis iikety to mistread a rcasonable consumer acting reasonably under the circumstâncts" {tswego
Lsborerc' Løcal2I4 Pension Fund v llfsrine Midland ßanlr,*S NY2d at26,6?3 NYS2d a1533\.

Reliânce by the plaintiffon an advertisement is not a required elenent of a Gsneral Business Law $ 350

claim (Koch v Aci<crn Men¿ll & Condít Co.,18 NY3d 94S, 94Ì, 944 NYS2d 452,451120121; Goshen

v Mutaal l(fe Ins, Co, of N.Y,,98 NYzd atS24 n, l, 746 NYS2d 858, 865; buÍ see Pesce Bros.,Inc, v
Cover iltc Ins, Agenry of NJ, trnc.,lM AÐ3d I l2S, 43 NYS3d 85); rather, the plaintiffmust show the

false advcrtiseinônt caused it to suffer injury or loss {cf, Stutnwn v ChemicøI Bank,gs NYzd 24,7t9
NYS2d 892).

Here, the plaintiffs sufficiently allege that the manufaoturer defendânts, tluough branded and
unbranded print advertisements, public websites, and patient education materials, as wsll as through one-

on-otl€ contacJs be¡xeen sales representatives and physicians. made materially misleading statemeRts

regarding the benefits of prescription opi.oid üerapy for ch¡onic pain and the risks associated with opioid
use, particularly the potential for abuse (see Goshen v Matual Life Ins. Co, of N.Y., 98 NYzd 314,746
NYS2d 858'.. Karlìn v IYF Am.,Inc,,93 NY2d 282,29t,690 NYS2d 495). It is alleged, among other

things, that, as marketing research showed pþsicians âre more likely to prescribe e drug if specifically
requested by a patient, the manufacturer defendanes pùlished misleading advertissments for both the
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gerleral corisuming public and prescribsrs. According tû the coneplaint, false adverti*ing was cond*sæd
by the manufachlrer defendånts directly, through branded print and online ¿dvertisements and through
detailing, and indirectly, through unbranded advertisements, public websites, and various publications
issued by fiont grCIups funded and contrcllcd by sush defendants. The plâintiffs allege, for exarnple, that
Purdue and Enda falsely advertised OxyContir and CIpana âs taûrper-rc$istant and less prone to abuse;
that Purdus, Èndo, Janssen, aod ,{ctavis falsely advertised their respective brand drugs, namely
ûxyContin, MS Contin, Nueynta ËR, Duragesic, Opana ER, and Kadian, as providing up tCI 12 hotrs of
pain relief; and that Cephalon falsely advertised Actiq and Fentom as appropriate treaùnent for all cancer
patients sufferi*g from breakthrough paìn, *ol only tlrose who were opioid tolerant; and atl defendants
failed to reveal the substantþl dangers associaæd with long-term use of such potent drugs. It is alleged
the manufactr¡rer defendants falsely represented on public websites airued at patients and prescribers that
wamings about the risks of opioid addiction were *loversra*tsd,'o and promoted the concept of
pseudoaddictionn for rvhích there is no soientific basis. Further, the plaintiffs allege that the false
advertisements materially misled consumers and prescribers about the benefits and risks of prescription
opioid therapy for chronic pain, including by failing to reveal that opioids pcse ahígher risk of abuse and
addictisn than other analgesics atd thâtthere 1ryas no scientific basis for many of the claims contained
thereín.

As to the "impact tn con$umers'u elornent of General Business Law $ 35t, the aliegations in the
complaint a¡e sirficient to infer that false *dvertising by the manufacturer defendants drarnatically
increesed consuner demand for and consumption of prescription opioids, and that it created public
misperceptiol about the safety and efücacy of such prescription drugs. As to the c¿usation element, tle
allegations in the cornplaint are sufficient to infer that the opioid epidemic allegedly spawned in part by
the månufacftrer defcndants' false advertising caussd the plaintiffs to suffer extraordinary losses,
including the costs related to the care and fteatment of residents suffering from prescription opioid
addiction, and the costs of opioíd prescriptisns for empþees receiving county-funded health insurânce
benefits and residenß receiving Medicaid beneÍ1s that would not have been approved had the risks
associated with long-term opioÍd therapy for chronic, non-câncer related pain-been known {see Karlín v
IYF Am.' Inc., 93 NY2d 282, 690 NYSZd 495; cl Sruimøn t ChemÍcal Banl¡, 95 NY2d 24,7t9
NYS2d 892).

Third Cause of Actistßublic Nuiqance

The manuf,âcturer defendants jointly conlend that the plaintiffs' third cause of action, alleging
public nüisance, is deficieût ås â matter of law firr failure to plead either proximate caus¿tion or
substantial interference with a public right. As to proximate causation, they contend that the alleged
aausal lånk between their conduct and the plaintiflb' injury is too attenuated to stato a valid c.laim. As to
subctantial interference with a public right, they contend thet their production, promction, and marketing
of lawfrrl, FDA-approved medications is not *ointerferenee," 

ærd that the concopt of 'þublic right" is not
so broad as to include a right to be free of the threat that some individuals might use the product in a way
that might create a ¡isk of harm.
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A public or',common" r,il¡isance is an offense âgâinst thc State and is subject to abatement or
prosecution on application of the proper governmental agency (Copørt Indus. v Consoliduted Edìson

Co, of N,y. 4l Ñyzd 564, 394 NYS2d 169 [19?7]). It consists cf cosduct or omissions which offend,

interfere with, or causç dam4ge to the public in the exercise of rights tesünon to all, in a manner sucb as

to offend publíc morals, interfere with use by the public of a public place, or endanger or injure the

props¡ty, Èeahh, safety or comf,ort of a considerable number of persons (ld").

Section 8218 of Restatement (Second) of Torts provides:

(l) A public nuisance is an umeasonable interference with a right common to the general

pubtic.

(2) Circumstånces that may s¡stain a holding that an interference with a public right is

unreæonable include the following:

(a) Whether the canduct involves a significant interference with the public healT},

the public safety, the pubìic psace: the public earnfott ot thc public conveaience,

or

{b) whether the conduct is proscribed by a statute, ordinance or administiative

regulation, or

@ whether thc conduct is of a continling natue sr has produced a peÌmqíent or

longlasting effect, and, as the actor knows or has reason to k¡towo has a

signifîcant ef,fect upon the public right'

The m&rufacturer defendank' argumerrts are insufficient to \¡/arrant dismissal. Addressing first

the claimsd lack of proximats sausatisn, the def€ndarrts rety heavily ovPeople v Slurm, Ruger &, Co.

(309 AD2d 9l,76l NySZ¿ l92,lv deníed t00NYzd 514,769 NYS2d 200 [2tCI3]], a caõe involving

public auisalrce clainns 4gai^nst handgun manufacturers, wholçsalers, and retailers. There, the plaintiff

hlegsd, ia psrt, thai despite ths defsndants having been placed on notice that the guns sold, distribsted,

and-ma*eted by them were being used in crimes, they were deliberately designing and marketing their

product in a way that plased a disproportionate nsmber of guns in the possession of people who use

ihem untaurô¡lly. In disrnissing the public nuisance claims, the court, based on its reading af Hamítton v

Berela A.S*á. Corp. (96 NYzd 22?,727 NYS2d ? [2002] [involving a negligent marketing clairn

against handgun rnakers ), relied prirnarily on a proximate cause analysis, noting that the harrns alleged

were toc indirect and remote from the def€ndarits' conducl and expressing a general ductance to "open

the courthouse doors to a flood of lirnítiess, similar lheories of public nuisânoet'in matters involving

commercial activit¡r {People v Siurnç Ruger & Cø.,309 AI}2d at96,761 NYS2d at 196). The court

di{ however, recognize that pubtic nuisance might be an appropriate Tool, in other contexts, to address

consequsn-tial harm from commercial activity. Andthe cour{ also noted, asínlÍumílton, abreak inthe
sausative chain by the crjminal åctivity of intenening third parties, i.e., that the parties most directly

responsible for the unlawful use oi:handguns ï'ero the indivïduals r¡nl¿wfully using them.
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Here, by contrast, it is alleged that üe plaintiffs have been damaged not only by the iltegal use of
opioids but also by their legal use, consistent with lhe manufàcturer defendânts' marketing and
promoting. As to sueh legal use, it is at loast arguable that the manu&ctr¡rer defendants were in a
position to anticipate or prevent the claimed iojuries; it does not seem unfair, therefore, to hold thern
potentiaÌly *ccou:rtable. The cçurl is doubtful, in any event, whether a discr¡ssion of proximate oause in
â cüse based on negligence should even apply in a case based on public nuisance. *[W]here the welfårç
and safery of ar¡ e¡tire community ís at sfake, the cause need not be so proximate as in individual
negligence säsðso! (Ciry øf New Yør*v A-l fewclry &, ?awn,247 FRD 296,347443 [gÐ NY ?007]).
As for the manufactwer defendants' claim that the plaintiffs have failed to plead substantial interference
with a public right, it suffices to note the defendan:s' failure to estrblish why public health ir not a right
coÍrmon to the general public, nor why such continuing, deceptive conduct as alleged would not amount
to interference; il can scarcely be disputed, moreoverr that the conduct at the heart of this litigation,
alleged to have created or contributed to a erisis of epidemic proporfions, has affected "a considerable
nurnber of persôns" (Copa* Indus. v Consúidøkð Edlsan Co, of N.Y,, 41 NY?d at 568, 394 NYS2d at
I 7?l

Fosrth Cause of Action/Sociâl,Ss{yiees l"rpw $ 145-b

The manirfåcturer defendants jointly contend that the plaintifis' fourth cause of action, alleging
violaticn of Social Services Law $ 145-b, must be dismissed fur failure to state a cause of action. The
manufacturer defenda¡rts clalrn that the plaintiffs failed to plead facts showing that any defendant
"attempt[ed] to obiain" or "obtain[ed] payrnent from public früds," or.that they made any "false
statement or reprÊsentation." As to the pleading requiremelt with r*spect to f,alse statements or
representations, the mar¡uf'asturer defendants note the plairrtifß' failure to identi$ any "claim for
payment" made to the plaintifß by any defendant or flny specific ooacknowledgment, certification, claim,
ratification or report sf dâtâ which serve[d] as the basis for a claim," or to allege that any such staternent
or representation wa$ materially or knowingly false. Although the plaintiffs duly recite the eiemenTs of
the cause of action in their complaint, the manufacturer defendants claim that such formulaic recitation
is insufficient to withst¿nd dismissal. The manufacturer defendants further cl¿im that Social Services
Law $ 145-b ap¡lies only to providers and not to parties *'ho, like the defendants, do not directly receive
public firnds.

The plaintifib cûutter that their complaint does, in fàct, plead each of the required elernenïs, and
th¿t a c¿ürss of action alleging a violation of Social Services Law g 145-b nsed not be pleaded with the
same degree of detail as a cause of action in fraud. The plaintiffs also contend that the statute is not
linìted i* íts application to Medicaid providers who receive direct payments of public frinds but applies
to åny person who makes ùaudulent staternents m obtain such finds, whetherdirecrly or indirectly.

. Social Services Law $ 145-b states that "[i]t shall be uniawÊ¡l for any person, firm or corpcration
knowingly by means of false statçment ar represen-tation, cr by deliberate concsâlÍrenl of any material
facl, or other *audulent schernc or device, on behalf of himself or others, to attempt to obtain or to
obtain payment &om public fiqnds for services or supplies frimished or purportedly furnished'under the
Social Services Law. A 'ostatement or representation" includes, but is not tímited to
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a clâim for payment submift€d to ths State, a political subdivision
of the stäte, or an entity performing services undcr contract to the
state or a political subdivision of the state; an ae}nowledgürent,
certificationo clâim, rati{ïcatisn or report of clata which serves a$

the basis for a claim or a rate of payment[;] financial inf,ormation
u¡hether in a cost report or otherwisel;] health care sçryicEs available
or renderedh] and the qualifications of a petson thât is or has

rendercd health care services.

($ocial Ssrvices Law $ 145-b fll tbl; ;see Sener$lll Sute af New Yar* v Lutheran Ctn þr the Aging,
957 F Supp 393 [gD NY 1997j). A person, f-rrm or corporation o'has attempted to obtain or has

obtsined" payment from public funds "when any portion of the funds from which payment was
atternpled or obt¿ined are public frrnds, or any public funds are used to reimburse or make prospective
påynûent to an entþ from which payment *'as attempted or obtained'l (Social Serviees Law $ 145-b [1]
[c]), The stahrte vests the Jocal social ser,viçes district or the Statr fte right to recov€r civil damages for
ÞIedicaid and Medicare fraud equal to "three times the arnount by which any frgure is falsely overstated
or in the case of non-rnonetary tblse statements or representations, thtee times the ämôunt of damages

which the state, politicat subdivision of the ståte, or enfity performing services under contract to the state

or palitical suþdivision cf the st¿te sustain as a result of the violation or five thausand dollars, u,rhichever

is greater" (Sociat Services l.aw $ 145-b [2]).

The manuläctuer defenda¡rts' claims are rejected. To the extent they ccntend thât this cause of
action is dsficient due to lack of factual specificity, the court is const¡ained to disagree. Even assuming
the applicability of CPLR 3016 (b), which requires that causes of action based in fraud be pleaded with
particularity, the pleading is sufficiont. As discussed elsewhers in this order, the complaint adequately
alleges tbe &audutent and deceptive practices underlying the causes of action alleging violations of
General Business Law $$ 349 and 350, as well as the cause of action for fraud; it is enough, therefCIre,

for purposes of CPLR 3016 &), to allege. as the plaintiffs have done, that the rnanufacfurer defendants

ernployed those practices to obtain o-r attempt to obtain public fl¡nds for themselves or others, "[T]he
purposs wrderþing ICPLR 3016 (b)] is to inform a detþndant of the complained-of incidents . . . CPLR
3û16 (b) is satisfied when ttre facts suffice to permit a reasonable inference of the aileged misconduct'n

{Earycleía Pnrtners v Seward & Xi¡"sef, 12 NY3d 553, 559, 883 NYS2d 147, 150 [?û09] [intemal
qr,rotation rn¿rks omitted]). Nor, contrar¡r to thE r.uauufacturer dEfendantso argument, is there any
pleading requirement that the plaintiffs allege f¿cts showing that the defendârits obt¿ined or attempted to
obt¿inpublic funds directly ftom the plaintiffs. Under subdivision (1) {Ð, it is unlarryful for aperson to
fraudulently obtain or attempt to obtain public fi.rnds, whether "on behalf of himself or others"; under
subdivision (l) O, a persorr has obtained'or attempted to obtain public funds when such funds "are used
to rcimburse or make prospeetive på)'menl to an ênlify from which payment was obtäined or attempted."
I{, then" a defendant indirectly receives public funds by making a frauduient statemsnt to assist a
Medicaid provider in procuring $rch funds, sush cqnduct would seemto f¿llwithin the ambit of the
statute (cf In re.Phaun Indut,.Avgrøge Wholesale Prbe Lítig.,339 F Supp 2d 165 [Ð Mass 20û4]).
Even if Prøpte v Pharmacia Corp, (2004 ffl 5841904 [Sup Ct, Albany Counf 2004J], cited by the
manufacturer defendants, may be to thc contrary-and this eourt is not persuaded that it irit suffices to
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note ât this junchre that a decision of a court af equal jurisdiction, rhough entitled to respectful
sonsideratiÕri, is not controlling (McKinney's Cons Laws of NY, Book 1, Statutes $ 7? þl). Likev¡ise,
it cannot be said that the plaintiffs failed to plead a o'fälse statement or representâtion." lii'hile the
rnanufacturer defendants correctly note that a "stâtemÊnt or representation" within the definidon of the
statute rnay iaclude a "claim for paymenf' or an 

*ackaowledgment, certification, clai$, ratification or
reporf of data" whictr serves as the basis for such a clairn, the statute does not exclude, by its terms,
statçrnents and representations which are just that*staternents and representatìons-and the defendants do
not explain why the allegedly false statenlents aod representations underþing the plaintiffs' other causes
of astion based in ûaud and deceit would not servs to support this cause of action as well. \Vhether,
then, the plaintiffs may have failed to identify specifically any u'claim for payment'n made to a corurfy or
any "acknowlodgment, certificatiorq clairn, ratification or report of da!a" serving as the basis far such a
clâim is immaterial for purposes cf this dstermination.

liü,h.-C¿use of Action/Fraud

Thc ntanufacturer defendants mo\€ to dismiss the plaìntiffs' fifth cäusç of action for fraud on
the grounds, arnong other things, that the complaint does not conforrn to the pleading requirements of
CPLR 3013 and CPLR 30i6 (b). CPLR 3t13 provides that the "[s]tatements in a pleading shatl be
sufÏicientþ partÍcular to gìve the coun and the parties nûtïce of the Transäctions, oscurrences, or series of
transactions or $ûcutrences, intended to be proved and the material elements of each caus€ of action or
defense." Here, the rnanufacturer defendants have not indicated that the complaint fails to give them
adequate notice of the transactions, çcçurren{ies, or series of hansactions or occtulences which the
plaintiffs inteud to prove regarding their fifth cause of action, or that lhey are unable to frame ån ânslryer
to die allegations in the complaint.

CPLR 3016 {b) requires that in an action b¿sed upon fraud, "the circumstances constituting the
ï1rong shall be st¿ted in det¿il" in the pleading. Barc allegations of fraud without any allegation of the
details constituti*g the wrong are not sufficient ùo sustain such a cause of action (CPLR 3016 þJ; see
Klíne v ltu*palnr Reatty Corp,,302 AÞzd 433,754 NYS2d S99 pd Dept 2003l; GÍltv Caúbbeuu
Homefr.emodetlng,TS 

^DZd609,422NYS?d 
448.P,ôDept 19?91;BíggarvButeuu,sl 4D2d601,

3?7 NYS2d 788 [3d Ðept 1976J). Hawever, tlre statute "lequires only that the misconduct comptained
of be set forth in suffrcient deøil to clearly inforrn a de'fendanl with respect to thE incidents complainod
of'{Lanzív Broolrs,43 NYAd 778, ?8û,4û2 NYS2d 384,385 [197S]; see also Mandsrìn Trcding Ltd"
v Wílúensteín, 16 NY3d 17i,919 NYS2d 465 120111; Míkulshí v Batnglio, I t2 AD3d 1355, 9??
NYS2d 839 [4th Dept 2$13]). In addition, when the operative täcts are "peculiarly within the
knowledge of the party" alleged to have sommitted the fraud, it may not bc possible at the pleading stage
of theproceeding for the plaintiffto detail all the circ$mstânces constituting the &¿ud $ered Csntn
Corp, * New York City Tr. A,uth.,22 NY2d 187, !94,292 NYS2d 98, 104 [i96S]; see alsa Pludemøn v
Northern LeøsingSys., Inc.o 10 NY3d 486, 860 NYS2d 42212005b. It has been held that CPLR 3016
(b) is satisfied when the &cts suffice to permit a "rÊâsonable inference:'of the alleged rnisccnduct
{Eurycteío Partners, LP v Seward & Kíssel, LLP,l2NY3d 553, 883 NYS2d 14? [20091, citing
Pludetnan v Northern Leusíng $ys., fnc.,10 hlY3d 486, 860 NYS2d 42?).
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The elements of ¿ cause of ¿ction tbr fraud are {1) a misrepresentation of fact, (2) which wæ
ålse and known to be false by the defendant, (3) naade fur the purpÕs€ of deceiving the plaintif{ {4)
upon which the plaintilfjustifiably relied, (5) eausing rnjury (e.g. Cl¿ørview Conc¡ete Prods. Cørp. v
S, Chøríes Ghe¡arúi, /4c., 88 AD2d 461,453 NYS2d ?50 [2d Dept 1982]; see also Ozelksn v Tyree
&ros. Envtl,Serrrs., 29 AD3d 877, 815l.IYS2d 265 {zdDept 2t0õ}). ïhus, aplaintiffseeking to
rsoover for fraud must establish that the defendant knowingly made a false représentation (reø J.g.
WìIson v Neighborhoad Restore Hoas.,129 AD3d 948, 12 NYS3d 166 l2d Ðept 20151 ; Miller v
Lìvingstone,25 AD2d 106, 267 NYS2d 249 flst Deptl, affd lïNY2d 967,278NYS2d 206 [1966J),
that the defendarrt rnade such misrepresentation withan inient to defraud (Mørine þlidtsnd iønh i
¿lr¿ssn Produce Co., Inc.,50 NY2d 31, 427 NYSZd 961 flg8ûJ), md that the misrepresentarion wss
false in a material and substantial respect {see Ozelkan v Tyree 3ros. EnvtL Servs.,Inc.,29 AÐ3dt77,
815 NYSZd 265r. A plaintÌ{f alleging &aud also must prove that it relied on the alleged
misrepresentation and that sìtch misrepresentation was a substantial factor in inducing it to act (see
âìnsburg Ðev. Cos., LLC v Cørhone, I 34 AD3d 89CI, ?2 NYS3d 4SS [2d Dept 201 5l). Significantly,
the piaintiffs reliance on tåe misrepresentation must have been reassnåble or justified under the
ciroumshnces {^røe ltlcùonatd v McBaÍn,99 A,Ð3d 436,952NYS2d 486 flstDept 2012J; East Ênú
Cement &, Stone' Ine. v Cørnevúe,?3 AÐ3d 974,9û3 NYS2d 42t tzáDept 2010J). Reliance wíll not
be justified if the plaintiff could have discovered the truth thrcugh due diligence (oee llÍlúensteln v
SH&,Cn., Inc,97 AD3d 4t8, 950 NYS2d 3 fist Ðept 2012]).

The plaintiffs have pled a cognizable râuse of actisn fur *aud. The plaintifis atlege that the
manuf¿cÏurer dofendants purposefirlly misrepresented that opioids iurprove function and quatþ of life,
that addiction risks can be managed, that withdr¿wal ís easily managed, that higher doses of opioids pose
no grcater risks to patients, and that they deceptiveþ minimized the adverse effects af apioids whiie
overstating the risks of NSÄlDs (nonstetoidal anti.inflamrnatory drugs). The plaintiffs nnttrer allege
th¿t the manufactuer defendants creatçd a body of false, misleading, and unsupporfed medical and
popu-trar literaXure about opioids, that they disguised their own roles in the deceptive marketing of chronic
opioid therapy by funding and working ttrough patient advocacy and professional &ont organizationso
and that they spent "hundreds of millions of dollars:'in this false arid misleading rnarketing campaign to
improperly influence individual prescribers. 'Ihe plaintiffs altege that the strategies employed ¡y tfr.
manufachirer defendanl.s o'v/erc intended to, and did, knowingly and intentionally distort the truth
regarding The risks, benefits and superiority of opioids fo¡ chronic pain relief resulting in distorted
p'rescribing patterns.o'

The plaintiffb aka allege that the maslufacturer defendants' "misrepresentations were materÍal to,
and ínfluenced, the plaintiffs' decisions to páy claims for opioids for chroníc pain (and, therefore, to bear
its consequential costs in treating ûverdose, addiction, and other side effects of opioid use)," and that the
plaintiffs h¿ve tåken oosteps to ensure ihat the opioids arc only prescribed an¿ coüered whón medicatly
necessâfy or reascnably required"' Thus, the plaintiffs allege that the manufacturer delþndants intended
that the plaintìffs, physicians, patients, and others would rely on their misrepresentåtions and omissions,
and that the plaintiffs reasonably relied upon saict misrepresentations arul omissions.
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Finally, the plaintiffs allege thst the manufscturer defendants' misrepresentations caused them
direct iqiury as they have incu¡red costs related to opioid addiction and abuse, including health care
costs, criminal justÌcc ând victimization çosts: social costs, and lust praductivity -costs. ,A.s discusssd
¿bove, ta the extent the manufacturer defendanls urge the application of the nrle baring recovery of
índirest or derjvative injuries sustained by others, the court notes thât the plaintiffs are not sirnpþ
seekiog ts rseoup medical and dryg costs inc¡lrred by their employees and Medicaid beneficiaries {c/
ßlue Cross &, Blue Shtttd of N,J.,Ine v Phítip Morris {!SA Inc.,3 NY3d 2O0, 20S, ?SS NyS2d jgg
[2004]).

Sixth Cause of Action/Uniust Enrichment

îhe manufacturer defendanx contend tbat thc plaintiffs' siÉh cause of ac:ion, sounding in unjust
emichment must be disrnissed because it is derivative and duplicative of their other claims, and because
the plaintiffs have failed to allege facts showing that the defeltdants were enriched, that such earichment
was unjust and at the plaintiffs' expense, that the plaintìffs suffered any cognizable loss, or that it would
be against equiry or good conscience to permit tlte manufâcturer defendants to retain what it sought to be
rEcovered, The manufacturer defendants also contend that ths parties lack a sufficiently close
relationship to support a câuse ofaction for unjust enrichrnent.

In order to adequately plead å câuse of action for snjust enrichment, it must be alleged that the
defendant was enriched, atthe plaintiffs êxpenses and that it is against equity and good conscience to
permit the defenda¡t to retain what is sought to b* recovercð, {Mundarin Troding v WíIdensteìn, 16
NY3d 173, 919 NYS?d 465 [201 1]). The theory of unjust enrichment "lies äs a quaslcontract claim"
and contemplates "an obligation imposed by equity to prevent injustice, i¡ the abience of an actual
âgrcement between the pa*ies" (Çeorgía Msløne & Co, y frieder,lg NY3d 511, 516, 950 NYS2d 333,
336lãtlz|[internal quCItation marks omitted]). "Althaugh priviry is not rcquired for an un¡iust
enrichment claim, a claim will not be supported if the connec:tion bctween the parties is too atfenuated,,
{tr{andarån Trødíng v Wildensteín, 16 NY3d at 182, 919 NYSZd at 472; accord $perry v Crompton
Corp.,8 NY3d 204, 831 NYS2d 76A p}ffib.

Here, Ihe plainti{I} plead that the manufacturer defendants, as an expected and intended resuit of
their conscious urongdcing alleged elsewhere in the complaint, were enriched fiorn opioid purcbases
made by the plaintiffs and that it would be unjust and inequitåble to permit them to enrish tùemselves at
the plairrtiffs' oxpense.

The court finds the pleading sufficient to withstand the manufacturer defendants' claims. It does
nût appeär, for purposes of this determinationo that this cause of aetion is eifher dsrivative or duplicative
of any other cawe of action. As pleaded, it is the only cause of aetion by which the plaintiffseek
disgorgernent of profits and other monetary benefïts resulting ûom the manufacturei¿ef"n¿ants' alleged
misconduct; moreov€r, as New Ycnk law specifically allows for the pleading of altemative oauses af
action and alternative fomrs of relief {CPLR 3û14,301?), the plaintiffs need not elect any theory over
another at this preliminary sfage. To the sxtent the manufacturer defendants urge the application of the
rule baning recovery of indirect or derìvative injudes sustained by others, the cóua noirr, as beforc, that

32 of 36



NYSCEF DOC. NO. 4s4

TNDEX NO. 40OooO/20L7

RECETVED NYSCEF .: 06 /r8 /2OL8

In re Opiold Litig.
Index No. 40ût0S/2S1?
Fage 33

the plaintiffs here are uot sirnply seeking to recoup mcdical and drug costs incurred by their employees
a¡rd Medicâid beneficiaries (c/ ßlue Cross & ßlue Shield øf N.,L, Inc" v Phttþ Mo*Ís llí.4. Inc.,3
NYSd 200, ?85 NYS2d 399 [2004]). The manufacturer defendants have also failed to explain why, as a
pleading rnatter, the re{ention of profits 'wrongfr¡lly obtained would not be uqiust. As for the relationship
between and among the parties, the pÌaintiffs allege, in relevant part, that dre mamlfacfurer def€ndsnts
øeated a body of falsc ærd misleading titerature intended tn shape the perceptions of third-party payors
such as tho plaintiffs, encouraging them to pay for long-term o¡iaid prescriptions cnd effe*.tively
dcpriving tåem of the chance to exerclse in&nned judgmer$; implicit in those allegations is that the
nnana&cturer defend¿nts knew the plaintiffs wtrç tû be the source of a significant portion of theh profïts.
Àccepting those f'acts as true and according the plaintitTs the benefit of every favorable inference {Laon v
Mørtìnez,84 NYzd 83, 614 NVSZ¿ 972119941), it is evident that the plaintiffs have pleaded a
relationship-or'oat least an awåreness" by the manufacturer defendants of the plaintifß' existence

{Mandarín Tradlng v llìldensteìn, 16 NY3d a1 182, 919 NYS2d at 472þsufficient to maintain their
cause of action.

Seve¡rth Cause of Action/Nesligencq

To prove a prima facie case of negligence, a plaintiff must dernonstrate the existence of a duty, a
breach of that duty, aad that the breach of such du$ was a proximate cause of his or her injuries (see

Falka v Edelman, 40 NYzd 781, 390 NYS2d 393 [1976J i see aîsCI Pasquøretto v Long Is, Unív.,lA6
AD3d 794,964 NYS2d 599 [2d Dept 2013]; Schíndler v Ahewn,69 AÐ3d 837, 894 NYS2d 462 .Zð
Dept 2010]). A duty of reasonable care owed by the alleged tortfeasor to the plaintiffis essential to any
recovery in negligence(Ëlsemtn v Stste of New Yor*,70 NY2d 175, 187, 518 NYSZd 608 [1987]; see
Espinalv Melville Snow Contrs.,g8 NY2d 136,746 NYS2d 120 [2002]). Although juries determine
whether and 1o what extent a particular duty was breachedo it is for the courts to decide in the first
instance whether any duty exists and, if so, the scope of such duty Çhureh v Cullanon Indus.,9g NY2d
1t4,752 NYS2d 254LZttZJ; Ðotby v CompagnÍe NøtL AÍr France, 96 NYzd 343,728 NYS2d 73t
[2001]; Wateæ v New Yorle City Hoa* Auth.,69 NY2d 225,513 NYS2d 356 [987]).

The manufacturer deftndants co'ntend that the plaintiffs' câuse of action for negligence must be
dismissed because New York does not impose a duty upon mänufacturErs to refrain from the lawful
distribution of a non-defective,product" Citing Hamilton v ßeretla U.,Sl, Corp,,96 NY2d 222,727
NYSZd 7 (20ül), they also argue that they do not owe the plaintiffs a duty tr protect against the
misconduct of third parties, that New York does not impose a legal duty on manufacturers to control the
distribution of potentially dangerous products, and that'the alleged foreseeability of injuries is not a
reason to find that a duty exists" herein. They further contend that the plaintiffs must allege a'ospecific
duty* is owed to them, and th*t they may not rely upon a "general duty tc society'o to support their cause
of action for negligence.

"A critical consideratisn in deterrnining whether a duty çxists is whether 'the defsndäfrt's
relationship with either the tortfeasor or the plaintiff placçs the defendant in the best position 10 prÕtect
against the risk of hårrn"' (Ðavìs v South Nølsøu Camwuníties Hasp.,26 NY3d 563,572,26 ÑYS2d
231 [2015], quoting llumlltonv Berettø tl.S-{. Corp.,96 NY2d 222,233,72?NYS2d ? t200tl).
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Udike Hamílton, where the Court of AppeaTs found that $¡n manufacturers were nol Ìn the best
position to prot€ct ågaiast tl¡e risk of harm åom the mìsusç of its product by third parties, hcre the
plaintiffs allege facts suffïcientto support the exístence of a duty of care. Specifically, the plaintiffs
allege tlrat beeause thc rnanufacturer defendants had knowledge of the actual risks and benefits of their
productso including their addictive nature, which they did not disclose, they were in the best position tc
protect the plaintiffs against t}re expenses incurred for opioids preseribed for their employees and for
Medicaid beneficiaries that would not have been approvcd for payment, and against tlæ extraordinary
¡tmorxlts expended to cosrbat the opioid crisis allegedly caused by the deceptive rnarketing campaigns.

Courts taditionally "fìix the duty point by balancing factors, including the reåsonable
expectations of parties and soeiety generally, the proliferation of claims, the likelihood of unlimited or
iasi¡rer-likp liabili$, disproportionate risk and reparation allocation, and public polices affecting the
expansicnor lirnítafion of new chan*els of liability" (Ptlku v Sewicemøster Mgt Serw. Carp, 83
NY2d579,586,611NYS2d817,821[t99aj; seeTaglevJtkob,g?NY2d l6s,737Nys2d33t
P0011). In baiancing these frctors, the plaíntiffs have adequately pled that their expectations ar¡d *lose
cf society *'ould require diffcrent behaviors on the par-f sf the manufacturer defendants, that there is a
finite number of counties in the State of New York with potential claims against said defendants, that the
allegedly negligent acls and omissions of said defendants do nor create unlimited liabili¡y, that the risks
allegedly created by said defendanæ do not dispropo*ionally outweigh the possible reparations to be
awarded herein, and that public policy rnust addless the issues raised in the complaint. It is noted that
New York çourts have recogniaed â cau$e of action for negligent rnarketing of prescription drugs (see
ßíkawtet,v sterling Drug,rnc., 161 ADzd 982, 557 NYs2d 551 [3d Dept 1990]).

The plaintiffs also allege sufFrcient facts to support a sepârate duty not to deceive þee e.g.
Cþallone v Llggett Graup, Ina, 505 US 504, 112 S Ct 2608 Iï9921; trn re Ford FusÍøn & C-Max Fuet
Eaon, Llllg,,2015 T/L 7ç,18369ISD NY 20t51; sse &lso TottwsÍno v Anterkøn Tobuceo Co,,Z3 AD3d
546, 80? NYS2d 603 [2d Dept 2005]). The plaintiffs allege that the manufacturer defendants failed ro
comply wi1h 10 NYTRR 8ü.22, which requires manuf,¿ctt¡Îers of conlrolled substances to "establish and
operate a system to disclose to the licerrsee suspicious orders for controlled subst¿uces and inforu the
deparhrenl of such suspícious olde¡s. Suspicious orders shall include, bur not be limited to, orders of
unusËal size, orders devialing substantially from a normal pattern, and orders of unusual frequency.,, It
is well settled that a violation of a regulation or ordinance ionstitutes some evidence of negligencå qseø

B¿uer v Female.4cadeqy af Søcreú Hear, 9? NY2d 445,741NYS2d 491 [2002]; Marchãrro" 
-

Canstr., Ina v CIþíC Mssonry Constn, 151 AD3d 1050, 58 NY$3d 4X fädDept 20171). A u.violation

ofthe stårutc's implementing rules arrd regulations . . " coastitutes some evidence of negligencev {Wrtral
& Sons,Inc. v OC RÍvrr:head 58, LLC.,34 AÐ3d 560, 56?, 824 NYS2d 392, 3gB t2d Depr 2t¡6l, revd
on other grounds l0 NYSd 180, 855 NYS2d 49 t2û08l).

Moreover, the urnnufacturer defendants' contention thar the plaintiffs have failed to adequately
allege *but for" causation is without merit, as the test for legal causãtion ís proximate cause (søe
ßørlingîan Ins, Co, v NYC Tr. Auth.,2g Ny3d 313, s7 Nys3d s5 [20]?]i. Similarly, the
mamfactuær de&ndants' contention that plaintiffs have failcd to adequateþ allege causation in a
general sense is not dispositive herein. "Generally, issues of proximate çause are for the fact finder to
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resolveoo dGray v Amcrada Hess Carp., 48 ADSd 747,748, S53 NYS2d 157 {2d Dept 20û81, quoting
Adtttts v Lemberg Enters., Inc., 44 AI)3d 694, 695, S43 NYS2d 43212ð Ðept 20071). Even at the

$rore advancsd stage of litigation, "the ab$ense of direct evidenoe of causation [does] not necessarily
compel e graüf of surnmary judgment in favor of the defendant, as proximate cause may be infensd ûom
the facts and sÍrcuß1$tånces underþing the i4jury, the svidcnce must be sufficicnt to pemrit a finding
based on logical inferences *om the resord and not upon *peculation alone" $lørtman v Mountaìn YaL

BrewPuh,30l 4D2d570,570,754NYS2d 31,,,32 [2003]; seealsoschneldervKÍngs I*uy.Hasp,
Ctr,,ö'1NY2d743,500NYSZd95[1986J; MÍtche]lvIrfongoose,Ine.,l9,4,Þ3d380,796NYSZü421
[2d ]ept 2005]]. Here, the plaintiffs have adequately pled that the alleged breach of the måriufacturêr

defendants' duty herein, was a proximate cause of their injuries.

Finally, the mañufaoturer defendants contend that the economic*loss doctrine bars the plainÌiffs2
cause of åc.tíon for negügence. The economic loss doctrine provides that economic losses wilh respect

to aproduct and consequcntial damages resulting fro,m ar¡ alleged defect in that product are not
recoverable in a cause of action for strict prrcducts liabili$ aud negligence against a manufacürer (ffew
Yorlc Methodi$ Hosp. v Carrier Corp.,6S AD3d 830, 892 NYS2d 110 [2d Dept 2S09J). A protiuct may

be defective due to a mistake in the manufacturing process, a negligent design, or a failure to provide

adequate wamings regarding tlre use of the product (sprung v MTR Ravensburg,gg NY2d 468, 758

NYS2d 2?L l20ti1; Gebov ßløch C/mwson,g2 NY2d 387,392,681 NYS2d 221 [1998]; Voss v ßløc*
& D*eher Mfg. to.,59 NYzd 102, 463 NYS2d 398 þ9830. "The rationale behind the economic loss
doctrine is that econornic losses resulting from ¿ defectivs product are best treated under the law of
contracts, no1 tort' {Shemu Koþiny-ÍIesr CIur Yoîces v ProviúerSoft, LLC,832 F Slpp 2d 194 IED
NY 2010]; see also IIyúrc lavs.,Ine, v Tradxtgar Pawer [nc.,227 F3d 8, 16 [2d Cir 2000]. "This is
because '[t]he particular seller and pr.rchaser are in the best pûsitìon to allocate risk at the time of their
sale and purchase, an¡J this risk allocation is usually rnanifestêd in the selling prics"' (Shema

Kolaínu-I{eør Our Voices u ProvíderSoft, LLC,832 F Supp 2d at 205, quoting Boue Leasing Corp. v
General Møtars Co¡rp,,84 NY2d 685, 688, ð21 NYS2d 497,498 [1995i [internal citations omitted]).

'Ne1¡v York does not permit recovery tb,rough lort setiaus for damages lhat result from the poor
performance of a conhacted-tbr product" {Sheuu'Kolainu-Heø¡ Our Votees v Províder$otÍ, LLC,832
F Supp 2ð atäti [intemal cit¿tions omitted]). Iù is wsll settl.cd that a simple breach of contact is not
considered a tort uniess a legal duty indeperrdent of the sontract has been violated {Ctarh-FitzpatrïcÍe,
Inc. v Long Is, "R.Jt. C¿, 70 NY2d 382, 389, 521 NYS2d 653, 656 [9S7]; see New York IJnìv. v
Cantinental Ins, Ca,,8? NYzd 308" 639 NYSZd 2S3 [1995]; Somme¡ v Federal Sígnøl Corp,,19
NY2d 540, 583 NYS2d 957 $992]), Hereo the plaintitTs have not asserted å c&use of action against the
manufactr¡¡er defþndants für breach of contact or an alleged detbct ín the product produced by said
defendar¡ts. In addition" the ptaintiffso allegatiorrs indicate that the relevänt transactions between the
parties were not conträctuäl, that they did not afford tho plaintiffs the opportunity to allocate ths
attendant risks associated with the alleged improper acts and ornissions of the manufactwer defendants,
and that this is more Than a, "cass of egonomic disappointrnento'which would make the economic-loss
doctrine applicable herein {see ßellevre .5'.:{ssoe v lIfr,II Conslr, Cotp,,78 NY2d 282,294,574
NYS2d 165, t70 [199t]; see e.g, Hydro Invs., Inc. v Trafatgar Power 1nc.,227 F3úï;,4ssrred Guan

P$ Lrd. v J.P, Marg*n In* *$gt In*,80 AD3d 293,915 NYSZd 7 [lst Dept 2010]). Accordingly,
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tåat b¡anch of the manufactu¡er defendants' motisn which seeks to dismiss the plaintiffs' seventh cause
of acticn for negligence is denied.

Conclusion

In accordanee with the foregoing analysis, the manufasturer defsndânts' motions are dcnied,
except to tlre Êxteût that the camptaint agåin t Allergan plc is dismissed for lack of personal jurisdiction.
As to any contentisns by the msÐufürtur€r dcfendants not speoiñually addressed above, the court finds
that they lack meiit or that they state defenses more approprietely considered on a motion for surnmary
judgrnent or at the trial of this aetion-

The manufactrner defendâtrts shall serve their answer(s) to the complaint within 10 days after the

datc an which tltis order is uploaded on the NYSCEF site {see CPLR 321t [t]).

Datedr
J.S.C.

mn?ÕÅRölr&ôI
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SHORT FORM ORDER INDEX No. 400000/2017

SUPREME COURT - STATE OF NEW YORK
NEW YORK STATE OPIOID LITIGATION PART 48 - SUFFOLK COLINTY

PRESENTz

Hon. JERRYGARGUILO
Justice of the Supreme Court

E-F!LE

IN RE OPIOID LITIGATION
MOTION DATE 217118

ADJ. DATE 3I21II8
Mot. Seq. #009 - MD

Upon the reading and filing ofthe following papers in this matter (l) Notice oFMotion by defendan Insys

Therapeutics, Inc. (Mot. Seq. #009), dated November 10,2017, and supporting papers (including Memorandum ofLaw); (2)

Memorandum ofLaw in Opposition (Mot. Seq. #009), dated January 19,2018; (3) Reply Memorandum ofLaw (Mol. Seq.

#001), dated February 23,2018;

ORDERED that the motion by defendant Insys Therapeutics, Inc. for an order pursuant to CPLR

3211, dismissing the master long form complaint against it is denied.

The plaintiffs are counties within the State ofNew York that have commenced separate actions

against certain pharmaceutical manufacturers for harm allegedly caused by false and misleading

marketing campaigns promoting semi-synthetic, opium-like pharmaceutical pain relievers, including

oxycodone, hydrocodone, oxymorphone, and tapentadol, as well as the synthetic opioid prescription pain

medication fentanyl, as safe and effective for long-term treatment of chronic pain, AIso named as

defendants in those actions are certain pharmaceutical distributors that allegedly dishibuted those

opiumJike medications (hereinafter referred to as prescription opioids or opioids) to retail pharmacies

and institutional health care providers for customers in such counties, and individual physicians

allegedly "instrumental in promoting opioids for sale and distribution nationally" and in such counties.

Briefly stated, the ptaintiffs allege that tortious and illegal actions by the defendants fueled an opioid

crisis within such counties, causing them to spend millions ofdollars in payments for opioid

prescriptions for employees and Medicaid beneficiaries that would have not been approved as necessary

ior treatment ofchronic pain ifthe true risks and benefits associated with such medications had been

known. They also allege that the defendants' actions have forced them to pay the costs of implementing

opioid treatment p.ogr*. for residents, purchasing prescriptions of naloxone to treat prescription opioid

orerdoses, combating opioid-related criminal activities, and other such expenses arising from the crisis.

One such lawsuit was commenced in August 2016 by Suffolk County and assigned to the

Commercial Division of the Supreme Court. By order dated July 17,2017, the Litigation Coordinating

panel ofthe Unified Court Systim olNew York State directed the transfer ofeight opioid-related actions

brought by other counties, and any prospective opioid actions against the manufacturer, distributor, and

indiv:iduai defendants, be transferred to this court for pre-trial coordination. That same day, the

x
:

:

,
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undersigned issued a case management order reiterating that the individual actions are joined for
coordination, not consolidated, and directing that a master file, knorln as "In re Opioid Litigation,"
assigned index number 400000/2017, be established for the electronic filing ofall documents related to
the proceeding. The undersigned further directed the plaintiffs to file and serve a master long form
complaint subsuming the causes ofaction alleged in the various complaints, and directed the

manufacturer defendants, the distributor defendants, and the individual defendants to file joint motions

pursuant to CPLR 321 1, seeking dismissal of the master complaint, all by certain dates.

The plaintiffs have adopted the master long form complaint (hereinafter the complaint) in
accordance with the court's directive. In response, the defendant manufacturers and distributors have

submitted numerous motions, individually and jointly, for dismissal of the complaint. Among the

motions submitted to the court is ajoint motion by the defendant manufacturers seeking dismissal ofthe
long form complaint. Defendant Insys Therapeutics, Inc. (herein refened to as "Insys"), the lone

defendant manufacturer not listed as a party to the joint motion, now moves, individually, for an "[order,
pusuant to CPLR 3211, dismissing the Complaint . . . in its entirety." In seeking judgment in its favor,

Insys purports to adopt and incorporate by reference the arguments and authorities set forth in the

abovementioned joint motion by the remaining defendant manufacturers. Additionally, Insys asserts that

the plaintiffs failed to state viable causes ofaction against it, because the sales of its drug "Subsist
accounted] for approximately .01% ofopioids prescribed inNew York in the last l0 years, and less than

approximately .03% of opioids prescribed inNew York since the beginning of 2012." Insys argues, in

cofflection with this assertion, that the allegations against it in the complaint are general in nature and

lack any specific facts to suggest that Subsist was prescribed in the plaintiff counties, that the plaintiff
counties ever paid for Subsist prescriptions, or that Subsist either caused harm to a single person in any

of the counties or caused such persons to become addicted to opioids.

In addition, Insys argues that the allegations contained in the complaint relating to the harm

sustained by to the residents ofNassau, Niagara, Rensselaer, and Schoharie counties are general in

natue and implausible on their face when applied to Insys, and that they are impermissibly based upon

national rather than county specific data. To this end, Insys asserts that the complaint is devoid of a

single fact about any false advertising or misrepresentation it allegedly conducted within the confines of
the plaintiff counties. Insys further asserts that the plaintiffs eroneously allege that it was responsible

for fraudulent marketing that allegedly took place in the year 2000, when, in fact, its drug was not

introduced to the New York market until 2012. Insys then makes a final generalized argument that the

complaint contains "myriad other defects, such as impermissible group pleading, a wholesale failure to

pleai damage causation, and others, which are addressed in detail by the primary motion."

The plaintiffs oppose Insys' motion on three grounds. The plaintiffs reject Insys' argument that

they cannot adequately altege causation or harm because the sales oflnsys' drug accounted for only a
.,minuscule" percentage of all the opioids sold in New York, arguing that even if there was a minuscule

number ofsubsist sales within the iounties, the court may determine Insys' liability for such sales in

f.opo.tio, to its market share of all the opioids sold in the New York market generally. Alternatively,

it. pfuintiffr contend that dismissal based on this argument would be inappropriate where, as in this

case, there has been no discovery and additional facts may be later discovered showing that the volume
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of Subsist sales within the state is much larger than indicated in Insys' moving papers. As to Insys'
argument that plaintiffs will be unable to establish a cause ofaction against it for alleged fraudulent
marketing that took place prior to 2012 when Subsist allegedly entered the New York market, plaintiffs
assert that Insys may nonetheless be held liable for the prior conduct ofother drug manufacturers or
suppliers with whom Insys acted with as a co-conspirator when it later adopted their common scheme.

To substantiate their claim ofa conspiracy between Insys and some ofthe other drug manufacturers,
plaintiffs point to the specific allegations made in the complaint that detail how ex-employees of
Cephalon, Inc., another defendant drug manufacturer named in the complaint, became employed by
Insys and participated in the rollout of a scheme substantially similar to the one utilized by their prior
employer to deceptively market Subsist to county residents for off-label use.

As to Insys' general assertion that the complaint lacks specific allegations conceming its alleged

deceptive practices within the plaintiff counties, the plaintiffs assert that the complaint provides detailed

allegations describing deceptive and fraudulent marketing tactics deployed by Insys to avoid prior
authorization from insurance companies, their creation ofa fraudulent speakers program used to bribe
doctors to write numerous offJabel prescriptions for Subsist , and Insys' wilful failure to impose

sufficient compliance procedures to prevent prescription fraud and to audit interactions between their
employees and outside entities. Finally, plaintiffs request, should the court deem the complaint deficient
in any way, that they be granted leave to amend the pleading pursuant to CPLR 3025 O).

"On a motion to dismiss the complaint pursuant to CPLR 321 I (a) (7) for failure to state a cause

ofaction, the court must alford the pleading a liberal construction, accept all facts as alleged in the

pleading to be true, accord the plaintiffthe benefit ofevery possible inference, and determine only
whether the facts as alleged fit within any cognizable legal theory" QLntoine v Kalandrishvili, 150 AD3d
941,941,56 NYS3d 142 [2d,Dept20l7]; see Leon v Martinez, 34 NY2d 83, 87, 614 NYS2d 972

[1994]). "Whether a plaintiff can ultimately establish [his or her] allegations is not part ofthe calculus in
determining a motion to dismiss" (EBC I, Inc, v Goldman, Sachs & Co.,5 NY3d 11, 19, 799 NYS2d

170 [2005]; see Kaplan v New York City Dept. of Health and Mental Hygiene,l42 AD3d 1050, 38

NYS3d 563 [2d Dept 2016]), and a plaintiff is not obligated to demonstrate the existence of evidentiary

facts to support the allegations contained in the complaint (see Rovello v OroJino Realty Ca, 40 NY2d

633, 389 NYS2d 114 119761; Stuart Realty Co. v Rye Country Store,296 AD2d 455,745 NYS2d 72

l2dDept2}Ozl). Indeed, when determining a motion to dismiss pursuant to cPLR 321 1(a) (7) an

assessment ofthe "relative merits ofthe complaint's allegations against the defendant's contrary

assertions" is not authorized (Salles v Chase Manhattan Bank,300 AD2d226,228,754Ny52d236

[1st Dept 2002]), and the burden never shifts to the nonmoving party to rebut a defense asserted by the

movant(see _E & DGroup,LLCvViatet,134AD3d981,21 NYS3d691 [2d Dept 2015]; Sokol v

Leader,74 AD3d 1180, 904 NYS2d 153 [2d Dept 2010]). The suffrciency ofa complaint need only be

measured against what the law requires ofthe pleadings in a particular case, and will be met so long as

they give thi court and parties notice of the transactions, occurrences, or series oftransactions or

occuiences intended to be proved and the material elements of each cause of action (see CPLR 3 0 I 3 ;

East Hampton IJnion Free Sch. Dist v Sandpebble BMr&, Inc., 66 AD3d 122, 884 NYS2d 94 [2d

Dept 2009]). Moreover, it is well established that a motion to dismiss made pursuant to CPLR 3211 (a)

@'".wiff te denied in its entirety where the complaint asserts several causes of action, at least one of
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which is legally sufficient, and . . . the motion [wa]s aimed at the pleading as a whole without
particularizing the specific causes ofaction sought to be dismissed"' (Long Is. Diagnoslic Imaging v

Stony Brook Diagnostic Assoc,,215 AD2d 450,452,626 NYS2d 828,829 [2d Dept 1995], quoting
Martirano Constr. Corp, v Briar Contr. Corp.,104 AD2d 1028, 481 NYS2d 105 [2d Dept 19841; see

Advance Music Corp. v American Tobucco Ca., 296 NY 79 l9a6l; Chase v Town of Camillus,247
AD2d 851, 668 NYS2d 830 [4th Dept 1998]; Great N. Assoc. v Continental Cas. Co., 192 AD2d 976,

s96 NYS2d 938 [3d Dept 1993]).

Initially, the court notes that Insys' motion, which is aimed at the pleadings as a whole, fails to
particularize which of the seven causes ofaction contained in the complaint it wishes to be dismissed, or
which one ofthe many arguments contained in thejoint motion it wishes to adopt and deploy against the

unique set of allegations made against it in the complaint. Indeed, Insys failed to identiff what section of
CPLR 321 1 it intends to rely upon in support of its application to dismiss the complaint. The court,
therefore, is left in the untenable position ofhaving to speculate which arguments relate to the unique set

of allegations made against Insys, and how such arguments should be applied to the particular causes of
action. As a result, the court concludes that Insys has not only failed to meet its initial burden of
demonstrating entitlement to judgment in its favor pursuant to CPLR 321 1, but the motion, which was

addressed to the long form master complaint as a whole, must be denied in its entirety, since the court
finds, as discussed below, that the plaintiff counties have sufficiently pleaded a cognizable claim
pursuant to section 349 ofthe General Business Law (see Advance Music Corp. v American Tobacco

Ca, 296 NY 79; Long Is. Diagnostic Imaging v Stony Brook Diagnostic Assoc.,2l5 AD2d 450,626
NYS2d 828; Great N, Assoc, v Continental Cas. Co.,192 AD2d976,596 NYS2d 938:' Elias v
Handler,155 AD2d 583,548 NYS2d 33 [2d Dept 1989]; Gedan v Home Ins. Co.,l44 AD2d 338, 533

NYS2d 945 [2d Dept 1988]; llright v Coun$ of Nassau,8l AD2d 864, 438 NYS2d 875 [2d Dept

lesll).

General Business Law $ 349 (a) provides that it is unlawfirl to perform "[d]eceptive acts or

practices in the conduct ofany business, trade or commerce or in the fumishing of any service in this

state.,' The statute is "meant to curtail deceptive acts and practices - willful or otherwise - directed at

the consuming public" (Gaidon v Guardian Life Ins. Co. of Ant ,94NY2d 330, 704 NYS2d 177

[1999]). Although the statute as originally enacted was only enforceable by the Attomey General, it was

amended in 1980 to allow actions by private plaintiffs, including corporate entities, injured by such

illegal conduct (s ee General Business Law $ 349 fhl; Blue Cross & Blue Shield of N.I., Inc' v Philip

Miris USAIzc., 3 Ny3d 200,205,785 NYS2d 399 120041; Karlin v IVF Am., 1nc.,93NY2d282,

290,690 NYS2d 495 ll999l; Blue Cross & Blue shiekl of N.J., Inc. v Phillips Morris usA lnc.,344

F3d21l [2003] [a party has standing under General Business Law $ 349 when its complaint alleges a

.orr.*", injury oi harm to the public interest, regardless of whether the plaintiff is a consumerl). To

state a cause ofaction under General Business Law $ 349, a plaintiff must allege that a defendant

..rguged in consumer-oriented conduct, that the conduct was materially deceptive or misleading, and that

the"p-laintiff suffered injury as a result of such conduct (see s/ utman v chemical Bank,gsNY2d24'29,

709 NYS2d S92 [2000]; oswego Laborers' Local 214 Pension Fund v Marine Midland Bank,85

Ny2d 20, 623 NiS2d 529 tl9"95l). The court notes that, for the reasons set forth in the related order
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issued today, the court has determined that the General Business Law $ 349 cause ofaction alleged by
the plaintiff counties is not preempted by the Food Drug and Cosmetic Act (21 USC $ 301 et seq.).

For pleading purposes, the claim of consumer-o ented conduct must be premised on allegations

of facts sufficient to show that the challenged acts or practices were "directed at the consuming public"
(Gaidon v Guardian Life Ins. Co. of Arn,94NY2d330,343,704 NYS2d 177),hadabroad impact on
consumers at lar ge (Karlin v IVF Ant,93 NY2d 282, 290, 690 NYS2d 495), or was harmful to the

general public interest (see Sec uritron Magnalock Corp. v Schnabolk,65 F3d 256 [SD NY 19951; Azby
Brokerage, Inc. v Allstate Ins. Co.,681 F Supp 1084, 1089 [SD NY 1988]). The element of pleading

consumer-oriented conduct may also be satisfied where the plaintiff alleges facts demonstrating that the

deceptive acts were standardized such that "they potentially affect[ed] similarly situated consumers"
(Oswego Laborers' Local 214 Pension Fund v Marine Midland Bazlt, 85 NY2d 20,27 , 623 NyS2d
529 see North State Autobahn, Inc. v Progressive Ins. Group Co.,102 AD3d 5,14,953 NYS2d 96 [2d
Dept 20121). Sufficient consumer-oriented conduct has been found where a defendant employed

"multimedia dissemination of information to the public" (Karlin v IVF Ara, 93 NY2d 282,293,690
NYS2d 495), or employed an "extensive marketing scheme" that had a broad impact on consutners

(Gaidon v Guardian Life Ins. Co. of Am,94NY2d330,343,704 NYS2d 177).

With respect to the second element of misleading or deceptive conduct, a plaintiff must allege

that the challenged act or practice was "misleading in a material way" (Stutman v Chemical Bunk,95
NY2d at 30, 709 NYS2d at 895). "In determining whether a representation or omission is a deceptive

act, the test is whether such act is 'likely to mislead a reasonable consumer acting reasonably under the

circumstances"'Q4ndre Strishak & Assoc. v Hewlett Packard Co.,300 AD2d 608, 609, 752 NYS2d

4OO, 402l2dDept2015), quoting Oswego Laborers' Local 214 Pension Fund v Marine Midland
Bank,85 NY2d at 26, 623 NYS2d at 533). The statute is aimed at addressing those omissions or

misrepresentations "which undermine a consumer's ability to evaluate his or her market options and to

make a free and intelligent choice" (North Stute Autobahn, Inc. v Progressive Ins, Group Co.,102

N)3d at26,953 NYS2d at 102). Furlhermore, the deceptive representation or omission in question

need not arise to the level of commonlaw fraud to be actionable (see Gaidon v Guardian Life Ins. Co.

of Am,94N\2d 330, 704 NYS2d 177), and no proof of intent to defraud by the defendant or justifiable

reliance by the consumer is required (see Small v Loriltard Tobacco Co.,94NY2d 43,698 NYS2d 615

ll999l; oswego Laborers, Local 214 Pension Fundv Marine Midland Bank,S5 NY2d20,623

i{VSZa SZS).-es a result, courts have determined that the strict pleading requirements imposed by

cpLR 3016 are inapplicable to a cause of action predicated on General Business Law $ 349 (see

Joannou v Btue Riige Ins. Co.,289 AD2d 531, 735 NYS2d 786l2dDept2001l; McGill v General

Motors Corp.,231 AD2d 449,647 NYS2d 209 [1st Dept 1996])'

As to the third element relating to injury, a plaintiff is required to allege "actual injury," though

not necessarily pecuniary harm, that results from a defendant's deceptive act or practice (City of New

york v Smokiri-Spirits.Com,1zc., 12 NY3d 616,623,883 NYS2d 772120091; Stutman v Chemical

Bank, 95 Ny2d 2a, 709 NYS2d 892; Smstl v Lorillard Tobacco Co., 94 NYZd 43, 698 NYs2d 61 5)' A

plaintiff need not quantifi the amount of harm to the public at large or speciry consumers who suffered
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pecuniary loss due to the defendant's alleged deceptive conduct (see North Stute Autobahn, Inc. v
Progressive Ins, Group Co.,102 AD3d 5,953 NYS2d 96). While courts have rejected General

Business Law $ 349 actions predicated on derivative claims that "arise[ ] solely as a result of injuries
sustained by another party" (Blue Cross & Blue Shiekl of N.I, Inc. v Phillip Morris US,4 lze, 3 NY3d
200,206,785 NYS2d 399 see City of New York v Smokers-Spirits.Com, irc., 12 NY3d 616, 883

NYS2d 772), they have repeatedly held that a cause of action under the statute has been adequately

stated where the plaintiff has alleged that it suffered direct loss of its own as a result ofa defendant's
deceptive or misleading condtct (see M.V.B. Collision, Inc. v Allstate Ins. Co.,728 F Supp 2d 205,
217 -218 [ED NY 2010]; North State Autobalrn, Inc. v Progressive Ins. Group Co.,102 AD3d 5, 953

NYS2d 96; 1r re Phornl Indus. Average ll/holesale Price Lithog., 2007 WL 1051642 [D Mass 2007]).
General Business Law $ 349 claim by New York City and a number of New York State counties alleging
that drug manufacturers deceptively raised their prices on consumers was found to not be derivative in
nature where the court found that the plaintiffs, which had an independent duty to pay for medicaid
reimbursement costs, were directly harmed in having to overpay for such prescriptions]).

Here, a review ofthe complaint reveals that plaintiffs pleaded specific conduct by Insys sufficient
to meet all of the elements required to state a cognizable claim under section 349 ofthe General

Business Law (s ee Karlin v IVF Am-,93 NY2d 282, 293, 690 NYS2d 495 North State Autobdhn, Inc.
v Progressive Ins. Group Co., 102 AD3d 5, 953 NYS2d 96 lVilner v Allstate Ins. Co.,71 AD3d 155,

893 NYS2d 208 [2d Dept 2010]; In re Pharm- Indus. Average llholesale Price Lithog.,2007 WL
1051642; compare Small v Lorillard Tobacco Co., supra; Baron v Piizer, Inc.,94NY2d 43,698
NYS2d 615). Significantly, the plaintiffs allege that despite the limited approval by the Food and Drug

Administration ("FDA") for the sale of Subsist, a fentanyl sublingual spray, only to treat opioid tolerant

cancer patients experiencing breakthrough pain, Insys conducted an extensive and sophisticated public

marketing scheme meant to exploit a loophole in the FDA guidelines which permitted physicians to

make numerous "offJabel" prescription of the drug to treat chronic pain in patients who had neither

developed a tolerance to opioid pain killers or who had experienced the same grade ofpain as end-stage

cancer patients. According to the complaint, Insys' marketing scheme aimed to change the institutional

and public perception ofthe risk-benefit assessment ofthe utilization of its drug for the treatment of
non-canceirelated chronic pain and, by doing so, enabling it to market an addictive drug to residents of
the counties for uses, and in volumes, that precipitated the opioid epidemic. The complaint describes in

detail how Insys engaged in acts and practices which were either directed at the consuming public or had

a broad impact on consumers at large, and how such practices were harmful to the overall public interest.

In particular, the plaintiffs allege that Insys formed an entity known as the Insys Reimbursement center

C,fifCt, which served as a liaison between the members of the public, their doctors, their insurers, and

ir"r.ripiionr managers, for the purpose of maximizing the volume of Subsist dispensations. According

io the complaint, employees of ine jnC would do whatever it took, including misrepresenting medical

conditions and impeisonating patients and doctors, to obviate the practice ofprior authorization,

whereby insurers or their phirmacy benefit managers assessed the appropriateness ofthe prescription

before authorizing the dispensation of powerful drugs like Subsist'
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In addition, the plaintiffs allege that Insys published "education articles" to the public which
falsely praised Subsist as non-addictive, and funded public patient advocacy groups which unwittingly
promoted the manufacturer's agenda ofraising the overall profile of pain to justi$ the use of powerful
opioids like Subsist to treat chronic pain. The plaintiffs allege that Insys simultaneously created a scam

"legal speakers program" meant to disseminate information convincing a broad range ofphysicians -
other than oncologists - about the benefits of making off-label Subsist prescriptions to non-cancer

patients, and lauding the drug's nonaddictive nature. It is alleged that the speakers program not only
sought to leverage the scientific reputation oflnsys to the physicians in order to persuade them to make

offJabel prescriptions, but that the manuiacturer, who paid doctors attendance fees, routinely forged
attendance sheets and paid bribes to top prescribers. In this way, Insys allegedly deceived consumers,

and the doctors to whom they looked for confirmation, into accepting as a new norm the practice of
using Subsist as a legitimate option for treating comparatively low-grade chronic pain. Further

explaining the deliberate and serious nature oflnsys' deceptive marketing scheme, the plaintiffs allege

that the manufacturer complimented its extemal acts and practices with intemal strategic maneuvers,

such as building an infrastructure to train and assist employees in obtaining prior authorization on behalf
ofthe public and establishing an intemal 1-800 reimbursement assistance hotline for those who failed to
procure prior authorization.

Moreover, a review ofthe allegations contained in the complaint reveals the plaintiffs'
description ofthe very type of materially misleading conduct aimed at the public General Business Law

$ 349 was meant to proscribe; the plaintiffs allege a scheme ofpractices and conduct meant to

undermine the ability of members of the public "to evaluate [their] market options and to make a free

and intelligent choice" regarding the use of a powerful and addictive drug (North State Autobahn, Inc. v
Progressive Ins. Group Co.,102 AD3d 5, 13,953 NYS2d 96). Insys allegedly accomplished this

erosion offree and intelligent choice through a series of misrepresentations and omissions meant not

only to change ordinary consumer "perception ofthe risk-benefit assessment" ofusing Subsist to treat

chronic pain, but by facilitating the dispensation of a drug - known to be up to 50 times stronger and

more addictive than heroine - that would likely alter the decision-making apparatus of members ofthe
public who became addicted to opioids. And by discussing an intemal compliance review conducted by

insys, the allegations in the complaint reveals the manufacturer's knowledge of the potential legal

problems with the content of IRC employees' communications with the public and health care

professionals regarding prior authorizations for Subsist. Despite such knowledge, the plaintiffs allege

that the IRC staff continued to flout Insys' own internal compliance guidelines so much so that within a

year of the compliance review, an IRC employee allegedly misled a pharmacy benefit manager about his

lr her affrliation to Insys and the diagnosis ofa patient requesting dispensation ofSubsist.

The allegations contained in the complaint also include numerous examples ofdirect pecuniary

harm sustained f,y the plaintiff counties. The plaintiffs allege that, as mandated payors ofa portion of the

state's medicaid expenses, the counties suffered direct financial loss as a result of the explosion oflong

termandemergencycarecostswhichaccompaniedtheburgeoningopioidepidemic'Thecomplaintalso
identifies other forms ofdirect pecuniary harm incurred by the counties that correlate with the growth of

the opioid epidemic. The com;laint lists, among others, direct financial losses the counties allegedly
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incurred in having to increase their expenditures on social services, drug addiction treatment and

diversion programs, additional policing and criminal justice costs, as well as expenditures associated

with the purchase of Narcan and the implementation of programs to train the public and public personnel

in its use. In addition, the allegations in the complaint delineates how the plaintiff counties, which
provide both fuIl and partial medical insurance and workers' compensation insurance coverage to their
employees, suffered direct harm when they were made to pay the cost ofexcessive claims for Subsist or
other opioid prescriptions made by their employees, who were either deceived or addicted, to the

powerful drugs. Affording the plaintiffs the benefit of every possible inference, as the court is required

to do when determining a motion to dismiss, the court finds neither of the aforementioned alleged

categories ofpecuniary harm to be derivative in nature, as such harm was directly incurred by the

counties because they bore independent duties, whether as municipalities constitutionally and statutorily
mandated to protect the welfare, safety, and public health oftheir citizens or as self-funded health and

workers' compensation insurance providers, to make the expenditures necessary to meet such

obligations (see M.V.B. Collision, Inc. v Allstate Ins. Co.,728 F Supp 2d 205;12 re Pharm. Indus.
Average lYholesale Price Lithog.,2007 WL 1051642; compare Blue Cross & Blue Shield of N.J., Inc.
v Philip Monis USA Inc,,3 NY3d 200, 785 NYS2d 399; Small v Lorillard Tobacco Co,,94 NY2d 43,
698 NYS2d 615). Furthermore, unlike insurers or third-party payors who may seek to recover indirect
losses via the equitable remedy of subrogation, the plaintiff counties have no other means of seeking

compensation for the pecuniary harms they allegedly suffered as a result of Insys' condtxt @ompare
Blue Cross & Blue Shiekl of N.J., Inc. v Phillip Morris USA Inc.,3 NY3d 200,785 NYS2d 399).

Finally, the cout rejects Insys' arguments that the plaintiff counties will be unable to show

causation in connection with their General Business Law $ 349 claim because Subsist accounted for
approximately .01% ofopioids prescribed in New York in the last 10 years, and less than approximately
.03% ofopioids prescribed in the State since the beginning of 2012. Insys' assertion is erroneous.

Causation, in the context ofa General Business Law $349 action, merely refers to the link between an

alleged deceptive practice and the actual injury sustained by a plaintiff (see Stutman v Chemical Bank,
95 NY2d 24, 30, 709 NYS2d 892). Thus, the plaintiffs will be deemed to have adequately pleaded

causation where, as here, they have alleged a causal connection between a defendant's deceptive conduct

and the actual harm they suffered as a result of such conduct (see Stutman v Chemical Banf, 95 NY2d

24,709 NYS2d 892). Indeed, a defendant's harmful conduct need not be repetitive or recurring to come

within the purview ofthe statute (sec North state Autobahn, Inc. v Progressive Ins. Group Co-, 102

AD3d 5, t+, qS: NySZA 96). With regards to Insys' assertion that the complaint lacks specificity as to

the number ofprescriptions made in the counties or whether Subsist caused harn to any individual or the

counties themselves, is noted above, the strict pleading requirements imposed by CPLR 3016 are

inapplicable to a cause ofaction predicated on the violation ofGeneral Business Law $ 349 (see

loiioou v Blue Ridge Ins. Co.,^289 AD2d 531, 735 NYS2d 786; McGitl v General Motors Corp',231

ADzd 449,647 NYSrd 209). Rather, the pleading requirements will be met where, as in this case, they

have set forth the material elements ofthe cause oiaction and given the court and the parties involved

notice of the series oftransactions or occurrences intended to be proved (see GPLR 3013; East Hampton

[Jnion Free school DisL v sanilpebble Bldrs., Inc.,66 AD3d 122, 884 NYS2d 94). Furthermore, the

court need not address the parties, relative arguments conceming conspiracy or the proposed use of the
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"market share theory" to determine the quantum oflnsys' liability, as such a discussion is inapposite as

to whether the plaintiff counties have met their pleading requiremetts (see EBC I, Inc. v Goldman,
Sachs & Ca, 5 NY3d 11, 799 NYS2d 170; Rovello v OroJino Realty Ca',40 NY2d 633, 389 NYS2d

314) and is not authorised in the context ofa CPLR 3211 (a) (7) motion to dismiss the complaint (see

Salles v Chase Manhattan Bank,300 AD2d226,754 NYS2d 236; E & D Group, LLC v Vialet, 134

AD3d 981, 21 NYS3d 691).

Accordingly, the motion by defendant Insys Therapeutics, Inc. for an order pursuant to CPLR

3211, dismissing the complaint against it is denied.
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