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The Massachusetts Supreme Judicial Court
issued its oplnfon in U.S. Bank National
Association v. Ibanez Jan. 7, effectively turning
back the clock on modern mortgage finance
to the 1800s.' Rather than acknowledge the
clear intention of its own Legislature and
join the vast majority of states where "the
mortgage fotlows the note,” the court erred
hy following case law from the 19th century
— cases that even then were slipping out of
the mainstream law of secured transactlons.

In Ibonez, a residential mortgage and
note passed from the original mortgagee
through several entities and eventualiy
was securitized. Antonio lbanez stopped
paying his mortgage, and his property was
indisputably subject to foreclosure. The
securitization trustee, as hoiderof the original
note (indorsed in blank),? and an assignment
of mortgage (executed In hlank},* foreclosed
on the mortgage and published a notice of
a sale. The trustea purchased the property
at the foreclosure sale. After the sale, the
record holder of the mortgage assigned
it to the trustee, and the assignment was
recarged. A similar fact pattern occurred
in connection with foreclosure on the
Massachusetts property of Mark and Tammy
LaRace by another securltization trustee,
which occurred around the time of the tbanez
foreclosure.

When the trustees brought separate actions
in the Massachusetts Land Court to qulet
title to the lbanez and L.aRace properties, the
court consolidated the cases and held that
the foraclosure sales were void because the
forecostng party must be the holder of the
mortgage before the foreclosure commences,
When the trustees offered up assignments in
blank and other documents in an attempt
to show valid pre-foraclosure assignments,
the court found that the pre-foreclosure
assignments of mortgage in blank and the
other proffered documents did not effectively
trensfer the mortgages. As a resul, because
the mortgage does not automatically follow
the note in Massachusetts, the holders of the
nates could not foreclose. The Massachusetts
Supreme Judicial Court affirmed.

For well over a century, it has been settled
law throughout the United States that the
“mortgage follows the note!* In his 1826
“Treatise on the Law of Mortgages,” British
barrister John Joseph Powell said, “[t]he real
transaction in the transfer of a mortgage,
amounts merely to an assignment of a debt,
collaterally secured by a charge on the real
estate™

Massachusetts, however, is in 2 true minarity
of states where the law remains, in the
words of the Restatement, “economically
wasteful!™ Transfarring the note does not
transfer the mortgage; Rather, the mortgage
stays with the transferor of the note, and
the transferee only obtains an “equitable
right” to the mortgage. For its rule, the
Massachusetts Supreme Judicial Court

For well over a century, it has been settled
law throughout the United States
that the “mortgage follows the note.”

In 1847 the Virginia Supreme Court held
that “the mortgage follows the debt® in
the most notable case on point, the U.S.
Supreme Court clearly stated in 1873 that
“the transfer of the note carries with it the
security, without any formal assignment or
delivery ar even mention of the latter.”

Inaneffort to make “the mortgage follows the
note” a nationa! standard, the Restatement
{Third) of Property states: “A transfer of
an aobligation secured by a mortgage also
transfars the mortgage unless the parties {o
the transfer agree otherwise"®

Additionally, the Uniform Commaercial Cade
explicitly “codifies the common-law rule”
that the mortgage follows the note? The
reasen that the morigage follows the note
Is straightforward: if the mortgage and the
note were separated, the underlying purpose
of the transaction would he defeated. The
holder of the mortgage would have the
possessory interest to forectose on the
property, bul without the promissory note,
would never have the right to foreclose.

Conversely, the holder of the note without the
mortgage would have an unsecured debt,
which would defeat the entire purpose of
creating the mortgage. As the Restatement
notes, “This result is economically wasteful
and confers an unwarranted windfali on the
martgagor ™

clted two cases from the 1800s: Barnes v,
Boardman (1889)% and Young v Milter
(1858)% As precedent, howevar, Barnes and
Young are weak. B8arnes was most recently
dited in 1942, and Young was last mentioned
by a Massachusetts court in 19341

Moreaver, the ibanez court ignored legislative
efforts to modernize Massachusetts com-
mercial law.  For example, Mass. Gen.
Laws Ch. 106, § 9-203{g), incarporates the
relevant U.C.C, provision word for word:
“The attachment of a security interest in a
right ta payment or performance secured by
a security interest or ather flien on personal
or real property Is also attachment of a
security interest in the security instrument,
mortgage or other tien.”

This provision protects those, such as
warehouse lenders, who take a security
interest in a note (or a bundle of notes} by
allowing them to enforce the mortgage In
the avent of defautt on the warehouse line.
In other words, the rmortgage follows the
securlty Interest in the note.

It makes no sense to treat the enforceability
of the martgage differently simply because
the collaterat was transferred as a result
of a sale of the note as opposed to the
coltateralization of a note.

[t is settled taw in Massachusetts that “[w]
here a U.C.C. provision specifically defines
parties’ rights and remedies, it displaces
analegous common-law thearles!s
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[t makes no sense to treat
the enforceability of the
mortgage differently simply
because the collateral was
transferred as a result of a sale
of the note as opposed to the
collateralization of a note,

By adopting the U.C.C, it was the explicit
intention of the Massachusetts Legistature to
"simplify, clarify and modernize” mortgage
finance law® Accordingly, it was error for
the court to Ignore the clear intent of the
Legislature in favor of case law that was out
of the mainstream even in 1856, generations
before medern securitization existed.”

CONCLUSION

The Massachusetts Suprema Judiclal Court's
decision in /banez was hased on antiquated
case law and will generate confusion for
tower courts facing complex foreclasure
questions in the future. The lhanez court
should have followed the Legislature's
express Implementation of the U.C.C. and
moved Massachusetts into the 21st century
with the rest of the country.

Instead, the fbanez court relied on outdated
precedent and left Massachusetts an outlier
in the world of property law. The fact
remains that Ibanez had stopped paying his
mortgage. Concurring in the court’s decision,
Justice Robert Cordy freely admitted that
"[tlhere is no dispute thal the mortgagors
of the properties in question had defaulted
on their obligations and that the mortgaged
properties were subject to foreclosure/™®

Some may believe that the courf's short-
sighted decision to provide an "unwarranted
windfall on the mortgagor™ fis justified
considering the current economic climate,
but ultimately, the result is both unjust and
economically wasteful. 5

NOTES

v US, Bank Nat'T Ass'n v ibanez, 2011 WL
38071, Stip Cp. SIC-10694 (Mass. Jan. 7, 201).

4 An endorsement in blank does not name the
payae {endorsee) of the note; Rather, the name
is fltted in later by the party that ultimately owns
the note,

*  An asstgnment in blank has all the formalities
necessary ior recording, except the ideatity of the
assignee is not filled in.

4 Zee g, Inre Bird, 2007 WL 2684265, at €]
2-4 {Bokr, D, Md. 2007) ("The nate and mortgage
are inseparable — the fernier as essential, the
tatter as an incldent. An assignment of the nate
carrles the mortgage with it, white an assignment
of the latter alone (s a nullity”),

5 Jorn JoserH Poviwy, TRESTISE ON TRE Law of
MorTcaces 907-08 (1826).

5 Yerby v, Lynch, 3 Gratt. 460; See, niso Fisherv,
Otis, 3 Chandler (Wis) 83, 3 Pin, 78 {Wis, 1950);
Jockson ex dem, Norton v. Willard, 4 Johns, 41(NY,
Sup. Ct.1809); Breckenridge’s Heirs v, Ormsby, 1
11 Marsh. 236, 1829 WL 1187 ("The mortgage was
onty a collateral security, Anything that assiyns
ar extinguishes the debt, transfars or discharges
the mortgage deed; 2 Marsh. 109; 2 Burrow, 978;
11 lokinson’s Repts. 534; 15 ih. 319).

*  Carpenterv. Longen, B3 U.5. 271{1872) (“All
the authorities agree that the debtis the principal
thihg, and the moitgage an accessory.”),

% Restaterment {Third) of Property, Mortgages
§ 5.4(2) (1297). The Rastatement does allow for
tie severlng of the note and mertgage, but it is
only in the rare instance wher it is the expiiclt
intention of the two parties, and such infent is
exprassly dociimented in the assighment. Seeid,
iilustration 4.

4 UL, 94203 emt, © iclting Restalement
{Third} of Property, Martgages § 5.4(a) (1997)),
U,C.C. §9-203{g), codifiad in Mass, Gen.

Laws ch, 106, § 9-203(g), provides that “{tThe
attachment of 2 security interest in & right to
payment ar performance secured by a security
interest or other lien on personat or real property
is also attachment of a security interpst In the
securlty interast, mortgage or other lien.”

™ Restaternent {Third) of Property, Moregages
§ 5.4 cmit. a (1997},

¥ Minnesoia appears to be the only other state
that uses the “equitable right” or “equitable
trust” theory. Jackson v. Mortgage Elec.
Registretion Sys., 770 NW.2d 487, 497 {Minn.
2009) {“We have held thay, absent an agremmient
to the contrary, an assignimient of the promissory
note operates as an equitable assignment of
the undertying security instrament.”) {citing Flrst
Natt Bank of Munkato v. Pope, 85 Mint. 433,
434-35, B NW. 318, 31819 {1902)). Howaever,
the Maine Supreme Judiciat Court recently

Indicated In dicta that it might be ehen to this
view. See Piorgan Chase Bank v, Ham, 1D A3d
718 {Me. lan. G, 2011} {“At the commencement
of the litigation, IPMorgan owned the nots, bt
not the mortgage. JPMorgan would have been
vulnerable to a mation by Harp challenging
JPMorgan’s ability to forectose at that dme”}.

® 149 Mass. 106 {18849),
5 5 Gray 152 (1856).

®  This Information was chtained through a
recent search using Westlaw's KeyCite Ontine
search for 149 Mass, 106 and 6 Gray 152 (lan. 14,
2000}

B Gossels v, Meat Narl Sank, 453 Mass. 366,
370 (2008} (citing Mot Showrt Bank v Vera,
352 Mass. 11{1987); Stone & Webster Eng’g Corn. v.
First Nat! Bonk & Trust To., 345 Mass. 1 (1262)).

W See Mass. Gen. Laws, Ann, ¢h. 106, § 1-102(1, 2}
{*This chapter shall be Hharally construed and
anhlied (o promote its underlying purposes and
paolicies. Underlying surposes and poticies of this
chapter are 1o simpiify, clarify arnd modernize

the law goverhing commaercial ransactions.”).
Additinnally, Chapter W05 was anacted “to make
uaiferm the law among the various jurisdictions.”
By aghering to dated, sutlier |aw, the cowtis
frustraning the Legistature's clear goals. /d. at
Section HIG2{21ch.

Courts mutinety abandon antiquated practices
that lack logital apptication to madern systems.
See, o.9., Kotinoski v, Kolin, 829 SW.2d 24 (Mo. Cr.
Apn. 1992} (“The vule stating that a grantar will not
he able to sell property to kimsalf anes back ththe
days of enfenffment by livery of seisin. Property
iaw i thase days also requirer) awax sealon a
deed and prohibited marrded women from selling
or renting property [eitation omitted], These legal
antieitias have since lieen aiandaned for far
e reasonable rules, Aithough the mule before
this court, that 2 grantor witl not be able to convey
to hlmseld, has not been abandoned by any of
our sister states at this time, we see nareason to
prolong the lifie of a2 nile which was written to apply
to days of Livery of seisin and which has no logical
apylication or fimportance today.").

® fnanez, Stp Op, SIC10694 at 12,

Y Restatement {Third} of Broperty, Mortgayes
§5.4 et a 1997
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