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The Art of the Closing Statement

Insights from a leading advocate into the preparation
and delivery of closing arguments

Introduction

The closing argument is counsel’s final opportunity to address an
adjudicator, arbitrator, judge, jury or tribunal. It is during this phase of
the hearing or trial that counsel should persuade the decision-makers to
want to find for his or her client and then show them how to do it.

Your preparation of the closing argument started when you began
working on the case, for it was at that point that you began formulating
ideas for structuring a persuasive case. You refined that process
throughout the pleading and discovery phase of the case, and during the
entire hearing you have been preparing the decision-makers for what you
plan to present in summation.

The closing argument is the crowning point of the hearing, and if done
properly, it can be the advocate’s finest hour.

The Primary Aim: Persuasion

The closing argument has as its primary aim that of persuasion. In order
to be persuasive, the closing argument must have the following
attributes:

e Structure. A forensic speech has structure—or as William Safire
would call it, “thematic anatomy.” An example of this simple
organizing principle is the old adage:

“tell "em what you 're going to tell 'em, then tell "em; then
tell "'em what you told "em.”

Structure is as essential to speech as a skeleton is to the human
body. It is on the structural framework that speakers hang
thoughts and ideas.

e Theme. A critical ingredient. In the end, the advocate must
answer in a word or sentence the question of the person who
couldn’t be there: “What was this case about?” Sometimes called
the “proposition”, it must be perceived and understood from the
outset.

e Purpose. The advocate speaks for good reason. She does not
speak to sound off, feed her ego, or flatter or intimidate a crowd.
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The advocate speaks on behalf of her client for
purposes of ennobling, instructing, rallying,
leading, and, above all, persuading.

e Focus. The advocate aims directly at the target
and takes the decision-maker, step by step, all
the way through to the climax. John Stuart
Mill defined the art of the orator:

“Everything important to his purpose was
said at the exact moment when he had
brought the minds of his audience into the
state most fitted to receive it.”

e  Delivery. The words, ideas, propositions, and
themes are all effectively delivered in a
manner that is appealing to listeners. The
advocate puts his audience at ease and has
contact with them. His belief in his case and
his cause become contagious.

Case Theory

A closing argument is not a spontaneous
outpouring of emotion and off-the-cuff eloquence.
A good closing argument requires careful and
thorough planning.

The successful argument requires that you have a
well-thought-out theory of the case that leads to a
decision in your favor. This theory should be
developed early, after you have investigated the
facts but before you make any other decisions
about how to present the case.

A case theory is an account of the facts and the
argument that fits them into the legal issues of the
conflict in such a way that it states a compelling
case for your client. In order to convince someone
else of the merits of your client’s position, you
must first believe in the theory yourself.

The theory of the case should be logical and
complete. It should be logically based on the
evidence and consistent with common sense. The
more you can let the facts and common sense speak
for themselves, the less you will have to resort to
intricate arguments and legal technicalities, and the
easier it will be for the decision-maker to accept
your theory.

Content of a Closing

The closing argument must have certain elements
in order to be effective. Among these are the
following:

e Logical structure. Whether it is
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chronological, by issue, by witness, or in some
other order, the closing must have a structure
that makes sense.

o  Argue the facts. Dazzling oratory will not
carry the day. Your closing argument must rely
on facts in order to persuade the decision-
makers. This involves more than a simple
recitation of the evidence. It requires analysis.
Effective advocates selectively pick and
emphasize the parts of, and inferences from,
the evidence which, when presented as an
integrated whole, creates an impression that
convinces the decision-maker that their side
should win.

e Emphasize strengths of your case.
Successful arguments are those that have a
positive approach and concentrate on the
evidence produced at the hearing which
affirmatively demonstrates that your client
should prevail. Argue your strongest point
early and refer to it once or twice in the course
of the argument.

e Use analogies and stories. Analogies and
stories, if short and pertinent, can be effective
in defining and crystallizing an idea in the
decision-makers’ minds. They must be short,
because the time for arguing is limited, and
pertinent, because a story told for its own sake,
without making a point, is counterproductive.

e  Use themes. A theme, periodically woven into
the argument, is an effective way to capsulate
your theory of the case so the decision-maker
will remember it.

Delivery: Speaking Style

Perhaps the single most important factor in
presenting an effective summation is the
impression the lawyer makes on the decision-
makers.

If the decision-makers are turned off by your
manner of delivery, you will have an uphill fight,
even in a case in which all of the evidence is in
your favor. Though there are many factors that will
determine the impression that you make on the
decision-makers, the most important is an
appearance of sincerity on your part. Above all,
you must convince the decision-makers that you
believe that what you are saying is fair, right, and
honest, and that you are convinced of the justice of
your client’s position.
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Your final argument should be opened in a
restrained and impartial manner. A clear, direct,
and logical discussion of the case, delivered in a
friendly conversational tone, has been found to be
highly effective by many advocates. By far the
most important quality of the speaker employing
the conversational style is to make the decision-
makers feel that they are being spoken with rather
than spoken at. The advocate’s purpose is to
communicate.

When you address the decision-makers, it is
absolutely essential to have their undivided
attention. Although it is inadvisable to give the
appearance of talking to any one decision maker, an
effective means of holding their attention is to
establish eye contact with them.

You should also avoid giving the appearance of
reading a prepared statement. If you appear to be
reading a prepared text, it not only will detract from
your ability to project sincerity, it also tends to
distract the decision-makers from your message.

Delivery: Nonverbal Communication

The advocate communicates with the decision-
maker through mind, voice, and body. The moment
an advocate rises and faces the decision-makers,
she is sending signals about herself. In essence, she
is talking to the decision-maker with her physical
person. Advocates tend to underestimate the
significance and effect of this type of nonverbal
communication.

Studies show that the physical presence of a
speaker is established in the first 10 seconds of his
or her physical movement before the audience. The
first rule is to avoid awkward movement that
distracts or disturbs. Strive for poise, graceful
movement, and erect posture. A good way to
accomplish an aura of poise and grace that says
“preparation, confidence, and knowledge” is to be
prepared in advance when your time to speak
comes.

Have your packet of notes carefully in position.
Then, rise slowly but deliberately and approach the
decision-makers in a calm and steadfast manner.
After addressing the decision-makers, pause. Do
not blurt immediately into the presentation. Allow
the decision-makers a momentary opportunity to
observe you and your countenance. The short pause
before the commencement of address is a time-
honored technique of outstanding speakers and
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advocates of all variety. It lends itself especially
well to the hearing setting.

Natural gestures are indispensable means of
communicating ideas and emotions; they help to
hold attention on the idea and the desired response;
they may help the speaker break down restraints,
relax taut muscles, overcome nervousness, intensify
emotional fervor, and think more readily.

Delivery: Visual Aids and Chronologies

“l see and | understand” — Chinese Proverb. Indeed, a
picture is worth a thousand words, and in this age where

most people get their information via television, it is
essential that the advocate employ visual images in
addition to the spoken word. Thus, slides, videos,

computer graphics, transparencies, flip charts, blowups,

and diagrams should be considered for use where
appropriate in delivering the closing statement.

You can fortify your case by showing the decision-
makers how the transaction unfolded by time and
date. A chronology, either blown up or projected,
has proven a highly useful tool. Not only does it aid
the decision-makers grasp and comprehension, but
you can also use it advantageously to point out gaps
and delays in the sequence during the course of
argument.

Visual aids are especially advantageous, and the
uses to which visual aids can be put are limited
only by the advocate’s imagination, judgment, and
good sense.

Timing of Preparation

Preparation of a detailed outline or a full statement
of your argument in advance of the hearing is the
most effective method of preparing your closing.

It forces you to think through each argument and
each problem in advance. You must predict the
most persuasive and compelling argument the
opposing lawyer could present and develop a
method for countering it. When you are satisfied
with your argument, reduce it to a simple out-line
rather than run the risk of reading a narrative to the
decision-makers.

This outline is not the final version of what you
will actually deliver to the decision-makers. There
always will be a few unanticipated events that
occur during hearing. A good working outline can
be supplemented by a few notes as the hearing
progresses.
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Dos and Don’ts

Finally, some dos and don’ts of the closing
statement:

Dos

e Prepare your closing before trial. Select and
decide what it is you want to emphasize.
Develop a theme or proposition. Amplify the
theme using principles of rhetoric. Use vivid,
image-producing language to convey your
message. Emphasize the strongest points of
your case and eliminate the minor and
insignificant. Attack your opponent’s greatest
weaknesses. Promise only that which you can
deliver. Focus on the weighty evidence. Be
clear and explicit — hug the almighty facts.

Don’ts

e Rely upon blind inspiration. Employ
exaggeration. Strain at the inconsequential.
Embrace points that are not crystal clear to the
average person. Use legalese, technical jargon,
and unwieldy words. Use the overly general,
the vague, and the unspecific.

Conclusion

The key to success in delivering an effective
closing statement is to begin thinking about and
conceptualizing the contents and delivery of the
closing from the time you are first engaged to
undertake the matter.

Thereafter, your preparation, however incremental
the steps, should continue throughout the course of
discovery, pleading, and on to the hearing. On the
eve of the hearing, you should have prepared an
outline of your remarks, developed a central theme,
and practiced the delivery to a focus group or other
audience.

After preparing the closing argument, ask yourself
these questions:

e  Does the closing argument tell the decision-
makers why to find for your client?

e Does the closing argument make the decision-
makers want to find for your client?

e  Does the closing argument tell the decision-
makers how to find for your client?

e Does the closing argument satisfy common
sense questions the decision-makers are likely
to pose?
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If you can answer yes to all of the above, only then
are you ready to deliver your closing argument.
While this will not guarantee success, it will ensure
that your client has the benefit of the most effective
delivery possible.

About the Author

W. Ray Persons is a senior litigation partner at King &
Spalding, where his practice focuses on products
liability, mass torts, and complex litigation. He has
been lead counsel in over 80 jury trials, 90 percent of
which went to verdict.

Globally, King & Spalding has a preeminent Disputes
practice that comprises more than 600 lawyers in 20
offices, combining strong litigation, arbitration, and
regulatory expertise with deep-seated experience in
common and civil laws. King & Spalding arbitrators
and litigators have a passion for winning cases and are
recognized for our accomplishments in hearing and the
courtroom.

Forty-four of our trial lawyers are named in the
prestigious The Best Lawyers in America. King &
Spalding has (including nine retired partners) 20
members of the American College of Trial Lawyers,
widely considered to be the premier litigation, trial
practice and ethics association in the US. The
partnership includes two past presidents, ten active
members and nine retired members of the American
College of Trial Lawyers. Thirty-nine of our litigation
partners are named as leaders in their field by
Chambers USA.

Moreover, the 2016 Global Arbitration Review
recognised King & Spalding’s international arbitration
group as one of the top five international arbitration
practices in the world. In addition, our Asia team have
been recognised as elite international arbitration
practitioners in the region, earning top tier rankings in
Chambers Asia-Pacific.
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Resources & Links

The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.

Arbitration: The Next Chapter in Judicial Treatment of
Annulled Awards

Force Majeure: The Impact of Force Majeure on the
Oil and Gas Supply Chain

Human Rights: Human Rights Considerations & Best
Practices for Energy Companies

Take-or-Pay: The Shift Away from Take-or-Pay
Contracts in LNG

Fair Trade: Japan Fair Trade Commission Survey of
LNG Trades

Brexit: Brexit strategy: Energy outlook

Tax & Production: UK Considers Changes to Tax
Rules to Keep Oil and Gas Assets Producing

Contamination: The Texas Supreme Court Opens the
Door for More Oilfield Contamination Lawsuits

JOAs: Practical Issues Under Joint Operating
Agreements

US/China: President Trump Issues Order Prohibiting
Chinese Aquisition Of U.S. Semiconductor Business

Recognition: King & Spalding Again Recognized
Among Leading International Firms in Latin America

Recognition: Best Lawyers in America Recognizes
Over 100 King & Spalding Lawyers in 2018 Rankings

Arbitral Profile: Elodie Dulac to Speak at the 5th
East Africa International Arbitration Conference

Case News: Advising in $1 billion dispute concerning
the largest LNG facilities in Australia

Recognition: Best Lawyers Recognizes Six King &
Spalding Paris Partners

Recognition: John Bowman Honored With Lifetime
Achievement in Energy Litigation Award

Arbitral Profile: Craig Miles, Reggie Smith to Speak
at Damages in International Arbitration Conference

Case News: $320 Million ICSID Arbitration Victory
in Argentine Nationalization Dispute


https://s3.amazonaws.com/kslaw-staging/attachments/000/004/654/original/ca071017.pdf?1499455714
https://s3.amazonaws.com/kslaw-staging/attachments/000/004/654/original/ca071017.pdf?1499455714
http://www.petroleum-economist.com/media/3837/brexit-energy-briefing-final.pdf
https://www.kslaw.com/blog-posts/the-impact-of-force-majeure-on-the-oil-and-gas-supply-chain
https://www.kslaw.com/blog-posts/the-impact-of-force-majeure-on-the-oil-and-gas-supply-chain
https://www.kslaw.com/blog-posts/uk-government-considers-changes-to-tax-rules-to-keep-late-life-oil-and-gas-assets-producing-for-longer
https://www.kslaw.com/blog-posts/uk-government-considers-changes-to-tax-rules-to-keep-late-life-oil-and-gas-assets-producing-for-longer
https://www.kslaw.com/blog-posts/human-rights-considerations-best-practices-for-energy-companies
https://www.kslaw.com/blog-posts/human-rights-considerations-best-practices-for-energy-companies
https://www.kslaw.com/blog-posts/the-texas-supreme-court-opens-the-door-for-more-oilfield-contamination-lawsuits
https://www.kslaw.com/blog-posts/the-texas-supreme-court-opens-the-door-for-more-oilfield-contamination-lawsuits
https://www.kslaw.com/blog-posts/the-shift-away-from-take-or-pay-contracts-in-lng
https://www.kslaw.com/blog-posts/the-shift-away-from-take-or-pay-contracts-in-lng
https://www.kslaw.com/blog-posts/practical-issues-under-joint-operating-agreements-relating-to-withdrawals-transfers-and-changes-in-control
https://www.kslaw.com/blog-posts/practical-issues-under-joint-operating-agreements-relating-to-withdrawals-transfers-and-changes-in-control
https://s3.amazonaws.com/kslaw-staging/attachments/000/004/639/original/ca070317.pdf?1499112600
https://s3.amazonaws.com/kslaw-staging/attachments/000/004/639/original/ca070317.pdf?1499112600
https://www.jdsupra.com/legalnews/president-trump-issues-order-27451/
https://www.jdsupra.com/legalnews/president-trump-issues-order-27451/
https://www.kslaw.com/news-and-insights/king-spalding-again-recognized-among-leading-international-firms-in-latin-america-in-latest-chambers-legal-500-guides
https://www.kslaw.com/news-and-insights/king-spalding-again-recognized-among-leading-international-firms-in-latin-america-in-latest-chambers-legal-500-guides
https://www.kslaw.com/news-and-insights/best-lawyers-recognizes-six-king-spalding-paris-partners-as-leading-attorneys-in-france
https://www.kslaw.com/news-and-insights/best-lawyers-recognizes-six-king-spalding-paris-partners-as-leading-attorneys-in-france
https://www.kslaw.com/news-and-insights/best-lawyers-in-america-recognizes-over-100-king-spalding-lawyers-in-2018-rankings
https://www.kslaw.com/news-and-insights/best-lawyers-in-america-recognizes-over-100-king-spalding-lawyers-in-2018-rankings
https://www.kslaw.com/news-and-insights/john-bowman-honored-with-institute-of-energy-laws-lifetime-achievement-in-energy-litigation-award
https://www.kslaw.com/news-and-insights/john-bowman-honored-with-institute-of-energy-laws-lifetime-achievement-in-energy-litigation-award
https://www.kslaw.com/news-and-insights/elodie-dulac-to-speak-at-the-5th-east-africa-international-arbitration-conference
https://www.kslaw.com/news-and-insights/elodie-dulac-to-speak-at-the-5th-east-africa-international-arbitration-conference
https://www.kslaw.com/news-and-insights/craig-miles-reggie-smith-to-speak-at-damages-in-international-arbitration-conference
https://www.kslaw.com/news-and-insights/craig-miles-reggie-smith-to-speak-at-damages-in-international-arbitration-conference
https://www.kslaw.com/news-and-insights/representing-a-multinational-contractor-on-1-billion-dispute-concerning-the-largest-lng-facilities-in-australia
https://www.kslaw.com/news-and-insights/representing-a-multinational-contractor-on-1-billion-dispute-concerning-the-largest-lng-facilities-in-australia
https://www.kslaw.com/news-and-insights/king-spalding-secures-320-million-icsid-arbitration-victory-in-argentine-nationalization-dispute
https://www.kslaw.com/news-and-insights/king-spalding-secures-320-million-icsid-arbitration-victory-in-argentine-nationalization-dispute
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	最終弁論は、感情の自然発生的な流出や即興の雄弁ではない。良い最終弁論には、慎重かつ徹底した計画が必要である。
	弁論の成功のためには、弁護士は、勝訴の判決につながるものである、訴訟に関して熟考された理論（セオリー）を持つことが必要である。このセオリーは、早期の段階で、事実を調査した後であるが、その他の決定を下す前に、どのように裁判に臨むかについて策定すべきである。
	ケースセオリーとは、事実の説明と、自分の依頼者を勝たせる説得力のある主張を行う方法により紛争の法律問題にその事実を適合させる弁論のことである。自分の依頼者の有利性を他者に確信させるためには、まずは自分自身がそのセオリーを信じなければならない。
	ケースセオリーは、論理的かつ完全であるべきである。証拠に論理的に基づいたものであり、常識に一致するものでなければならない。事実と常識に自らを語らせることができればできるほど、複雑な議論や法的専門性に依存する必要はより少なくなり、意思決定者がそのセオリーをより受け入れやすくなる。
	最終弁論は、効果的であるためには、一定の要素を備える必要がある。以下はその例である。
	効果的な最終弁論を行う上で、おそらくたった１つの最も重要な要因は、弁護士が意思決定者に対し与える印象である。
	伝える方法によって意思決定者の関心をそらせてしまえば、たとえすべての証拠が勝てるものである訴訟であっても、苦戦することになる。弁護士が意思決定者に対し与える印象を決定する要因は数多くあるけれども、最も重要なことは、誠実に見えるかどうかである。何よりもまず、弁護士は、自分が述べていることが公平で、正しく、正直であると信じていること、及び自分の依頼者の立場の正当性を自分自身が確信していることを、意思決定者に説得できなければならない。
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