Bells And Whistles That You Can Add To Your

401(k) Plan At Almost No Cost

By Ary Rosenbaum, Esq.

ometimes you can just rejuvenate
S something without having to replace

it. A nice new tie can breathe life
into an older suit. Instead of new kitchen
cabinets, resurfacing is an option. Sand-
ing and staining can add luster to a dull
hardwood floor. So instead of needlessly
spending money, you can rehabilitate what
you already have. This article is about how
plan sponsors can improve their 401(k)
plan without spending a lot of money.

Add A Roth 401(k)

tle at the thought of adding an automatic
enrollment feature, which defers a partici-
pant’s income automatically if a participant
fails to affirmatively waive participation in
the salary deferral component of the plan
because of possible complaints, I think it is
a positive addition. Automatic enrollment
artificially increases plan deferral partici-
pation which can help with required plan
discrimination testing as well as increasing
plan asset size, which can decrease the cost
of administering the plan. It also makes a

sitting in the trust account belonging to
former employees who quickly terminated
employment after their date of hire. While
that may be true, employers should under-
stand that immediate eligibility for salary
deferrals is attractive as an employee re-
cruitment and retention tool. When I have
interviewed for jobs in the past, a one-year
of service eligibility requirements has been
a strike against taking a job offer. Immedi-
ate eligibility for deferrals doesn’t preclude
the employee from having a year of service
requirement for employer

Feature

One of the most posi-
tive developments within
401(k) plans has been the
addition of the Roth 401 (k)
feature for the plans that
decided to implement it.
The Roth 401(k) feature
simply allows a partici-
pant to designate some
or all of their deferrals
on an after-tax basis, al-
lowing for tax-free distri-
butions at distribution if
certain requirements are
met. There should be no
added cost to adding this
feature (except for a plan
amendment); it simply is

contributions and it won’t
affect discrimination test-
ing on salary deferrals
because, under the other-
wise excludible rule, test-
ing will be completed as if
the plan had an age 21 and
a year of service require-
ment for salary deferrals.
Employers often forget
that a 401(k) plan is an
actual employee benefit
and immediate eligibility
for salary deferrals is an
attractive benefit for any
potential or new employee.

Review the Investment
Selection Process

an addition to an existing

plan. A majority of plans have still failed
to add this feature and there should be no
reason why because it doesn’t complicate
plan compliance and participants should
have the opportunity to decide whether to
defer some or all of their salary deferrals
as after-tax and enjoy that tax-free growth.
Also, the addition of a Roth 401(k) feature
allows eligible plan participants (those
older than 59 '; or normal retirement age)
to convert their pre-tax salary deferrals
into Roth deferrals after taxes are paid.

Add Automatic Enrollment
The fact is that many plan sponsors bris-

statement that the employer is interested in
the welfare of their employees by having
them set aside a portion of their income for
retirement. Through encouragement by the
employer and investment education by the
plan advisor, it is the hope that these au-
tomatically deferring participants may be
converted into active deferring participants.

Eliminate Eligibility Requirements for
Salary deferrals

This may be the most unpopular sugges-
tion in this article because having immedi-
ate eligibility may increase plan costs be-
cause the plan may have multiple accounts

Whether the plan is par-
ticipant or trustee directed, it is incum-
bent on the plan sponsor to review the
investment selection process and whether
it complies with ERISA to limit liability.
This process requires the retention of a
financial advisor, develop—ment of an in-
vestment policy statement (IPS), selection
and review of plan investments based on
the IPS, memorializing any decisions taken
by the plan fiduciaries in the selection and
review of investment options, and employ-
ee investment education (if the plan invest-
ments are directed by participants). It is of-
ten surprising how many plans don’t have
an IPS, a financial advisor, or a review of



investments to see if
it complies with the
IPS. Heck, I worked
at a law firm that had
a 401(k) plan with all
of those deficiencies
before I advised them
to clean up that poten-
tial liability disaster.

Prune an Excessive
Fund Line-Up

When it comes to
having investment op-
tions for participant
directed 401(k) plans,
many advisors and
plan sponsors believe
that more is more.
Studies suggest that
less is more because
plan participation for
salary deferrals is de-
pressed when plans
have large fund line-
ups because it over-
whelms participants.
I have seen plans with
28 and even 50 differ-
ent mutual fund op-
tions on a single plan
investment lineup, which has confused plan
participants. There should be no reason why
a plan has 3 large cap growth funds. Too
many fund choices have also been shown
to spur participants to invest more in less
risky investments which may negatively
affect their asset allocation and their retire-
ment savings. Why have 28 mutual funds
in the fund lineup when 12 can do the trick?

Review Plan Fees

It is a breach of a plan fiduciary’s duty
of prudence to pay fees that are unreason-
able for plan administration and invest-
ments. It is required for plan sponsors to
understand the fees that plan participants
pay and determine whether those fees are
reasonable for the services involved and
what is available in the marketplace. With
fee disclosure regulations finally imple-
mented, all plan sponsors are advised by
their plan providers as to what fees are be-
ing charged and what compensation these
providers will receive. Therefore, plan
sponsors have no excuse not to review
plan fees and inquire with competing plan
providers to determine whether the fees
are reasonable for the services provided. A
few years back, a Federal District Court in

California determined that a plan sponsor
breached their duty of prudence by using
retail share classes of mutual funds when
less expensive institutional share classes
of the very same funds were available. So
plan sponsors can be held to violate their
duty of prudence by paying retail (retail
share class) instead of wholesale (institu-
tional share classes of the very same funds).

Complete an Annual Review of the Plan

Retirement plans are like automobiles,
they need constant maintenance to run to
their optimum capability. Too many plan
sponsors have a “drawer” mentality when
they take their plan, put it in the back of the
drawer, and forget about it. A 401(k) plan
should be reviewed annually to detemine
whether the fees being charged are reason-
able, whether the investments are still prop-
er according to the IPS, whether the plan
still fits the needs of the sponsor and par-
ticipants, as well as determining whether
the plan documents and the plan’s adminis-
tration is compliant with ERISA and the In-
ternal Revenue Code. While plan sponsors
may consider this review cost prohibitive,
there are many financial advisors, TPAs,
retirement plan consultants, and ERISA
attorneys (including this one) who can

perform that service
at a reasonable fee.

Make sure partici-
pants get educated
or advice

As part of protect-
ing themselves from
liability by offering
a participant directed
401(k) plan, a plan
sponsor should make
sure that plan par-
ticipants get invest-
ment education and/
or advice. Any finan-
cial advisor could
offer financial educa-
tion, which is about
teaching the basics of
investments. Invest-
ment advice can only
be offered by provid-
ers willing to meet the
new financial advice
regulations and get
an audit done. Finan-
cial advice is advising
on what investments
a participant should
pick, tailored to the
financial needs of the participant. Either a
provider can offer it or experts who do that
as part of their independent service. A more
educated participant investing is a smarter
participant investing, which helps cut down
a plan sponsor’s liability. Especially with a
failing stock market, participants need edu-
cation and/or advice, now more than ever.
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