PUNJAB AND HARYANA HIGH COURT

CWP No0.9968 of 2009, 2693 of 201U and 5544 OT £u'Tl : :

Present: Mr. Hemant Goswami petitioner No.1 in
CWP No.2693 of 2010.

Mr. ©O.S. Batalvi, Advocate
for the Union of India

Mr. J.S. Puri, Addl. A.G., Punjab
Mr. Anil Rathee, Addl. A.G., Haryana

Mr. Sanjay Kaushal, Sr. Standing Counsel with
Mr. Pankaj Gupta, Advocate
for UT, Chandigarh.

Though, in these petitions cnmmcﬁ issues are raise.d, which pertain
to various kinds of rights of the children with emphasis on child labour that is
rampant in the States of Punjab and Haryana as well as UT, Chandigarh, CWF
NG.EEQS of 2010 is treated as lead case.

The Child Labour (Prohibition and Regulation) Act, 1986 (for short
the, 1986 Act) was passed in the year 1986 i.e. more than 25 years agu,.whicﬁ
imposes a complete ban on the employment of children upto the age of 14
years. Even today, the reaility shows otherwise. Thereafter, in the year 2005,
The Commissions for Protection of Child Rigk:'uts (C PCR} Act 2005 (for short, the
2005 Act) was passed and the main purpc}sel of this Act, is to ensure
enforcement of various rights guaranteed to children under the Constitution of

India and other laws framed by the Legislature. It intef alia, provides for
constitution of National Commission as well as State Commissions and Courts
for providing speedy trial of offences against children or the violation of child

rights and all incidental connected matters.

The National Commission for Protection of Child Rights (NCPCR)
was constituted by the Central Government under Section 3 of the 2005 Act.
State Governments are obligatory to constitute similar State Commissions for

nratection of child riahts under Section 17 of the 2005 Act.
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It is an accepted position that wnthout the‘ constltutlon of State
Commlssmns there cannot be proper enforcement of the nghts of the children.
Functions and powers of the Commissions are given m Sectlon 13 of the Act

which reads as under:-

“13. (1) The Commission shall perform. all or any of the following
functions, namely:-
(a) examine and review the safeguards .provide'd'byﬂ or under any
law for the time being in force for the protect/on of Chl/d rlghts and
recommend measures for their effective /mp/ementat/on
(b) present to the Central Government, annually and 'at such other
intervals, as the Commission inay deem fit, reports upon thel
Workiﬁg of those safeguards;
(c) inquire into violation of child rights and recommend initiation of .
proceedings in such cases;
(d) examine all factors that inhibit the enjoymeht of rights of
children affected by terrorism, communa/ violence, riots, natural
disaster, domestic violence, H|V- /A/DS traff/ck/ng ma/treatment
torture ~and exploitation, pornography and prostitution and
recommend appropriate remedial measures; .
(e) look into the matters relating tc children in need of special care
and protection including children in distress,marginalized and
disadvantaged children,children in conflict with law, juveniles,
children without family and children of prisoners and recommend
appropriate remedial measures;
() study treaties and other international instruments and unden‘ake
periodical review of existing po/)'cies, programmes and other
activities on child rights and meke recqmmendations .for the)'r
effective- implementation in the beet interest of children; (9)
undertake an& promote research in the field of child 'rights; '

(h) spread child rights literacy amanm vevime - o
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/society “and p'bremote awareness of the "}s'efegl‘:jefas“available for
protection of these rights through publications',v fhe’vr'ne'dia, seminafs
and other available means; (I) inspect or cause '_to‘be- inspected any
Juvenile -custodial home, or any other pilace_ ':o'f f_esidence or
institution” meant for children, under .tﬁe qontfbi"»bf ‘the Centrel
Government or any State Government er ahy -efther authority,
including any institution run by a social ergahiéatieh;' 'Where children
are detained or lodged for the purpose of treetment;,‘reformation or
protection and take up with these authoritiee for remedial action, if -
found necessary; | | |
() inquire .into complaints and take suo motu notiee of matters
relating to,-
(i) deprivation and violation of child rights; -
(i) non-implementation of laws providing for protectioh and
development of children;
(i) non-compliance of policy 'decisions, guidelines or
instructions aimed at,mitigating hardships to and ensuring
~ welfare of the children and to provide relief to such children,
or take up the issues arising ‘out of euch matters with
appropriate authorities; and |
(k) sdch other functions as it may consider necessary for the
promotion of child rights and any other matter incidental to the
above functions.
(2) The Commission shall not inquire into any matter which is
pending before a State Commission or any other Commission duly
constituted under any law for the time being in force.”
This provision itself demonstrates the need and importance of the

National Commission as well as the State Commissions. 'Though the Act was

- passed in the year 2005 and going by this, in letter and spirit, such Commissions

- " were to be constituted irhrﬁediately, it is a matter of regret that for waking up the
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State‘Governments?from slumbers, such PILs are requxred tobe fi‘lrbedvto rerhind
them of their' statutory duties. Even after various ordé‘rs: 'Ipassed in these
petitions, the State Commissions are yet to be ’constit'ut“ed v_.by_ the Stgte, of
Haryana as well as the UT, Chandigarh. v |

The State& of Punjab constituted the Conﬁmis‘sioh' on 1}5.4.2011, but
it has yet to start functioning. In the ordgr dated. 1'8.10.2‘01_‘2.,'_fdi'réctions were
given to nominate the Members of the: Commjs}siﬁn, as by that time, only
Chairman of the _Commissioh was appointed. ‘three Members have been
appointed just three days before i.e. on 11.12.2012. i e

Insofar as, the State of Haryana is concerned, thé Cabinet took a
decision only a couple of days before i.e.‘ on 12.12.2012, approving the
constitution of such a Commission. Though, on the last date of hearing, the
statement was made that the Commission v‘ViII‘- be constituted with all

paraphernalia and infrastructures within a period of two months, even today,

statement is made that the Commission shall be constituted shortly, without

specifying any time bound period therefor. The snail's pace at which thing’s are
going on, needs strong ’condemnation. |

The state of affairs in the UT, Chandigarh is no béttér and gives a
classical examﬁle of'red tapism. On 18.10.2012, statement was made by
learned counsel for the UT, Chandigarh that the proposal of constitution of the
Commission has been sent fo the Central Government for its approval. Learned
counsel for the Central Government had immediately responded, which is also
recorded in the order (that the powers in this behalf have already been delegatéd
to the Administrator, UT, Chandigarh and therefore, no formal approval of thé
Central Government is required by the UT, Chandigarh). On this statement,

direction was given to the UT, Chandigarh to take stéps\_for the constitution of the

Commission immediately. However, things are where these were on the last

date of heariné. Mr Sanjay Kaushal, learned counsel for the UT, Chéndigarh,
has today placed on record a communication dated 12.11.2012, which is

addressed to the Secretary, Government of India, Ministry of Home Affairs, New
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Delhi. In this communicétion, proposal for creation:‘:',Yc‘:)ff."vp}’).s"_tisﬁ forthe constitution
of Commiésion is rhentioned with the stipulation thét it has 'ﬁn'an.cial implications
to the tune of Rs.76.35 lacs per year and the Governmen't.v.‘of i}lndia is asked toﬂ '
accord necessary approval for creation of the poété m'e‘nti‘dri‘éd"in this letter.
Thus, for want of finaneial approval, the matter is at vs}t‘andst‘ill: énd,is not making
any further headway. ; _ o

If any such approval is required, we direcj;t the ‘Céhtrél Government
to give the necessary approval within one week from tSday... Withi'n ‘one month
thereafter, the UT ~7Chandigarh shall also set up. 'its Cbmmissipn with the

appointments of the Chairman and Members and shall also take further steps for

- appointment of other officials as required under the proposal.

It hardly needs emphasis that the Chairman and Members of these
Commissions are to be appointed in accordance Wfth the provisions of the 2005
Act and the Rules framed thereunder. ‘

We have heard Mr. Hemant Goswarﬁi, who is petiﬁoner No.1 in
CWP No0.2693 of 2010 and Mr. Anil Malhotra, Advocate., .who is the counsel for
NCPCR in CWP No0.13137 of 2012, on variousiésues-raisred in these petitions',
They héve made their detailed submissions and have aléo given suggeétions for
proper implemgntatidn of the Child Labour (Prohibition and Regulation) Act, 1986
as well as The Commissions for Protection of thld Rights (CPCR) Act 2005. It
is also submitted that these Acts are to be implemented and enforced in tune
with The Juvenile Justice (Care and Protection of Children) Act, 2000 and The
Right of Children‘to Free and Compulsory Education Act, 2009. Comprehensive
directions may require in this behalf on which Mr. Hemant Goswami and Mr. Anil
Malhotra have given their suggestions. We have requested them to give written'

synopsis containing those suggestions within twé‘ weeks with advance copy fo
the co‘uhsel for the respondents. |

= It hardlyvheeds to be reminded to ;che respondents that these
petitions are not to be tréated as adversial litigation. On the contrary, full

cooperation and positive attitude of the States of Punjab and Haryana as well as
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the UT, Chandigarh is needed and we hope that the respnhde_nts would exhibit
such aftitude. It is, keeping in view this spirit, we have requested learned

counsel for the States of Punjab and Haryana as well as the LIT, Chandigarh

also to give their suggestions.

List for firfal arguments and disposal on 09.01.2013.

Copy of this order be given to the counsel for the States of Punjab

and Haryana as well as the UT, Chandigarh, under the signatures of the Bench

Secretary.

A photocopy of this order be placed on the connected cases.
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