At an IAS Term, Special Election Part of the

Supreme Court of the State of New

York,held in and for the County of Kings, at

the Courthouse at 360 Adams St., Brooklyn,
-NY on the 24" Day of September, 2012

_ PRESENT' Daiid 3. Sdsd} | JSC

. SUPREME COURT OF THE STATE OF NEW YORK - ' |
COUNTY OF KINGS . | Tndex No. Q(GUDl(g\ \7_ -

- In the Matter of the Application of
"~ RUSSELL C. GALLO,
- Petitioner, _ ‘ , '
| S| ORDER TO SHOW
e | CAUSE
BEN AKSELROD - | . | -
: - and -
- THE BOARD OF ELECTIONS IN THE CITY OF
NEW YORK. :
_ o el S5 3
. _ _, ‘ v _<n
 For an Ordér Pursuant to Sections 16-106, 16-112 and 16- S A9
. 113 of the Election Law, Directing the presetvation of all N2 %g
- ballots cast in the Independence Party Primary Election o =
. held on September 13, 2012 for the Public Office of | E =2
Member of: Assembly from the 45® Assembly District, in =
the County of Kings and directing the examinations of all - o o L =2
, ballots cast in said election by Petitioner’s counsel and | =~ ' n L
agents; invoking the court’s jutisdiction to rule on the| ' '
- 1 casting or canvassing, ot refisal to. cast or canvass, any |
“ballot as set forth in Election Law Section 316-106(1);
presetving Petitioner’s rights under Section 9-209(4)(d) of - %
‘the Election Law and Section 16-113 of the Election Law, =
. and telated sections of law; declaring Petitioner the lawfully - :}: 4
elected candidate in this election. . - ' S 9 8£
Upon the annexed petition, duly verified on the 23% day of September, 2012 and upg'l <
| ' ' L = 5

3

o ‘ the papers-and proceedings Heretqfore had heréin’,' o T - RPN |
" Let the Respondents herein show cause before the Special Elections Parthof this _@_bmg '
'h‘e_lc'l in and for the Couxi_ty of Kings, at the Courthouse at 360 Adains St;, Brooklyn, NY, Room

1

Sy at 1200 AMPM-in-the —— noon ofthe 2% ddy of September, 2012, oras :




soon thereafter as eoun'sel may be heard why an Order ef this Court should not be made and
entered pursuant to Articles Eight, Nine and Sixteen of the Election Law:
1. Determining that five (5) votes cast by Independence Party voters RAMON A.
"CHUEQUE, THERESA ALFANO, ANTONIA GUARRACI, FRANK REDA and
ETHEL ARODZERO-REDA for Petitioner on the Primary Election Day of Thursday,
September 13, 2012 written in on ballots erroneously given to them 'by poll workers
employed by Respondent BOARD OF ELECTIONS IN THE CITY OF NEW YORK be
_‘counted in favor of Petitioner. for the Independence .Party Primary for the publi.c office of
‘Member of Assembly from the 45" Assembly District; and
2. Ordering that the canvass of the votes made by Respondent BOARD OF
ELECTIONS IN THE CITY OF NEW YORK be corrected and adjusted to reflect a
proper tally of Eﬁelifotes, which would include 5 additional votes for Petitioner as detailed
above; and _ | '
3.+ Ordering that any re-canvass and/or manual hand recount of the votes made by
: 'Respondent BOARD OF ELECTIONS IN THE CITY OF NEW YORK be corrected and
: adj.usted to reflect a preper _talljof the votes, which would include 5 additional votes for
_ Peﬁﬁoner as detailed above; and _ | ' |
4. Ordering the Respondent BOARD OF ELECTIONS IN THE CITY OF NEW -
o YORK and the Commissioners thereof, to certify Petitioner as the person duly elected as
 the Independence Party candidate for Member of Assembly for the 45® Assembly
District, or alternatively en_]ommg the improper issuance of any certification of this
 élection in favor of any other person other than Petitioner; and ‘

s, " Ordering and declaring Petitioner to have been duly elected as the Independence
Party nominee for Member of Assembly from .the 45" Assembly District at the
'September 13, 2012 Primary: Election, or orderihg, in the alternative, that the number of

: irregularities in this election is so great that it is impossible to determine the winner of the

. election and that the Independence Party shall not ﬁeld any candldate for Member of

© Assembly from the 45 Assembly District; and '
. 6. Such other and further relief as the Court deems necessary; and it is




.-

ORDERED that, 'subject to court review a.nd direction, that Respondent BOARD OF
ELECTIONS IN THE CITY OF NEW YORK produce upon the day of the hearmg { £ Co &~ ?7";‘2& q{_ P
a. All ballots cast in the Independence Party Primary Election for Member of W,
Assembly from the 45 Assembly District; dale ®

b. All 5 ballots cast on September 13, 2012 at the poll site locations in the 5%, 22, hear 1
N

58" and 81* Election Districts of the 45" Assembly District where Petitioner’s”

name was written-in;
¢. All'5 index cards filled out by the poll workers the five above-mentioned voters
when they voted-at their respective poll site locations;

d. The poll books from the 5, 22, 58™ and 815t Election Districts of the 45"

- Assembly District;
~&. All reports of canvass, canvass sheets voter index card for the Independence

' Party pnmary and other records which are the subject of this proceeding; and it is

SUFFICIENT REASON APPEARING THEREFORE leave is hereby granted to.the
Petmoner to submit on the date set for the heanng or the trial of this matter addltronal mtnesses,

exhibits, proofs and other ev1dence as may be necessary, and
SUFFICIENT REASON APPEARING THEREFORE it is further

ORDERED that, pendmg the hearing and




-

SUFFICIENT CAUSE APPEARING THEREFORE this proceedmg shall be deemed JAE
' to have been commenced by the signing of this Order to Show Cause, L q“'[ /7 (\” S b ["U L1
SUFFICIENT CAUSE APPEARING THEREFORE, iivtosfoireye < I e”/ <

Sltren

,_ DRDEREDmses Petitioner shall cause a copyof thi§ Order, together with a copy of the
Petltlon and all Affidavits attached thereto, upon which this Order was granted, upon
a. BOARD OF ELECTIONS IN THE CITY OF NEW YORK, by personally delivering

same to the Brooklyn Borough office thereof at 345 Adams Street, Brooklyn, NY
Purtodaft 40 SR OB -

11201 thereof on or before Seglesmae '2-“< 2\ ;
Puraeasss Ao CPR og ) \?-—)
b. Respondent BEN AKSELROD, by personally dehvenng same to—h;s—:es;dence.at-— >

207 on or before _ SepAem\s ¢S Loy " pulsd s,
. and that such service shall be deemed good and sufficient service thereof. :
- ' @ ¥ acl I? CJ

'ENTER: : (4 eal-l’

-}/\/ R
DL Sy /\J |
e




| SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

In the Matter of the Application of
- RUSSELL C. GALLQ,

Petitioner,
- against -
BEN AKSELRQD

-and -

THE BOARD OF ELECTIONS IN THE CITY OF
. NEW YORK
o - Respondents,

‘For an Order Pursuant fo Sections 16-106, 16-112 and 16-
113 of the Election Law, Directing the preservation of all
ballots cast in the Independence Party Primary Election
- -held on September 13, 2012 for the Public Office of
' Member of Assembly from the 45 Assembly. District, in
- the County of Kings and directing the examinations of all
" ballots cast in said election by Petitioner’s counsel and
agents; invoking the court’s jurisdiction to rule on the
casting or canvassing, ot refusal to cast or canvass, any

ballot as set forth in Election Law Section 116-106(1); |
preserving Petitionét’s rights under Section 9-209(4)(d) of | -

the Election Law and Section 16-113 of the Election Law,
and related sections-of law; declating Petitioner the lawfully
-elected candidate in this election.

Indexe No.

VERIFIED
PETITION

“TO THE SUPREME COURT OF THE STATE OF NEW YORK:

* The Petitionet, by his éttomey, respectfully shows:

I Petitioner RUSSELL C. GALLO is the candidate of the Republican Party and of the

Conservative Party fot the public office of Member of Assembly froth the 45% Assembly

. District who tan a write-in campaign for the vacant Independeﬁée Party line for the public

office of Member of Assembly from the 45 Assembly District in the Priinary Election held

“on March 20, 2012,

2 Respondent BEN AKSELROD was the Primary Candidate for the Democratic Party for the




public office of Membelj of Asseﬁbiy from the 45% Assembly Distdct in the Primary
Election held on September 13, 2012 whe, upon information and belief, also tan a write-in |
. campaign for the sacant Independence Party line for the public office of Member of
Assembly from the 45% Assembly District in the Primary Election held on September 13,
2012, |
Peutloner Is unaware of any otiler candidate who may have ran a write<in campaign for the
vacant Independence Party line for the public office of Member of Assembly from the 45%
Assembly District in the anary Election held on September 13, 2012.

The Respondent Board of Elections in the City of New York is responsﬂ)le for canvassmg
the teturns of the eIectlons held within the County of Kings and cettifying the results of
- elections for the subject public office, acting in their capacity as the County Board of

: Canvassers

. The subject 45" Assembly sttﬂcr, State of New York consists of patt of ngs County,

City and State of New York .
JURISDICTION

6. Petitioner Eas_ standing under Sections 16-100, .16-102, 16-106, 16-112-and 16-113 to briﬁg
| ~ this proceeding, | |

. This Petition is brought pursuant to _Electioe Law Section 16;102 (1) which graets

.' Jurisdiction to the court to rule on an actioe contesting “the nommauon or desxgnatton of -
any candidate for any pubhc office or party position or any independent Nomination, or the
holding of an uncontested pritnary elecuon, by teason of a petition for an ‘opportunity to
ballot having been filed, or the election of any person to any party posmon nay be contested
ina pmceedmg instituted in the supreme court by any aggneved candidate”.

. It is also brought puitsuant to EIection_Law Section 1_6-106_ (1) which grants jurisdiction to




10.

the coutt to rule on contest’ed. ballots, either challenging the casting of such ballots or the
refusal to cast such ballots, It also invqkes_ the court’s jurisdiction under Section 16-1 06 4)
for the correction of errors in the Board of Elections’ canvass and grants the court the
jurisdiction to order a re-caxrvass. The statuate sets forth a Statute of Lirrlitaﬁoﬁs of 20 days
from the election day (ot the contested action of the Board of Elections) for commencement
ef such a proceeding. Election Law §16-106 (5). |
It also invokes the Court’s jurisdiction under Section 16-102(3) which empowers the Court
with the discretion to “direct reassembling of eny convention or the holding of a new
pnmary election, ot caucus where it finds there has been such fraud or xrregulanty as to
tender impossible a determmauon as to Who tightfuily was nommated or elected ”

'This petition is brought to continue to ptesetve the ballots review Irregular and possibly

&audulent returns from vohng machines, preserve the voting machme ballots and determine

' where Petitioner may have been deprived of votes by malﬁmctlomng ot tampered with

vo!mg machmes, to protect -the Petitioner’s rights to have this Court review all

, determmauons of the Boards of Elections as is prowded for in the Election Law, invoke the

court’s jutisdiction to rule on the validity of disputed baﬂots allow for this Coutt to make

©o 11,

ad]ustments i the canvass as may be necessary,

enjoin any certification of election results

' wluch would pre]ud.u:e the nghts of the Petlttoner and to bar or prevent any procedural

defect which might be asserted to defeat this Court’s determinations.

DISCO_VERY QF VOTER IRREGULARITIES

The Primary Election in question was an uncontested ptimary by teason of a petition for an

- oppottunity to ballot havmg been successfully filed by the Petitioner. No candldate s name

“was prmted on the ballot itself. Independence Party members could only vote by wiiting in-

the candidate of their choice.




12.

13,

14,

 15.

16.

As no candidate’s name ap?ea.fed on the ballot, Respondent NYC Board of Elections did
not provide any unofficial election night counts. |

Upon information and belief, Respondent NYC Board of Elections did not create any teport
of canvass for each poll site iécaﬁon for the Independence Party .Primary election for

Member of Assembly in the 45" Assembly District.

Upod infonﬁaﬁon and belief, Respondent NYC Boatd of Elections failed to provide each

poll site with Independence Party inde}; catds to correspond to ballots distributed to votets,

'Upon information and belief, Respondent NYC Board of Elections began the canvass of all

write-in Yotes made within the 45% Assembly District for all races, including the race at issue, -

on Thursday, September 20, 2012. -

Duting the canvass, Petitioner, who was monitoting, noticed several irregularities.

. Specifically, Peutloner 1dent1ﬁed five (5) Independence Party voters in fout election districts

who s:gned in to vote at their respective po]l site locations, yet no Indcpendence Party.

pnmary ballot was cast in those elecu'on districts:

a. Election District 5: Upon infotmation and belief, Independcnce Party voter
RAMON A. CHUEQUE residing at — signed in to vote at the
poll site located af 1215 Avenue O as “Voter #88” and was given an incorrect ballot
by the poll workers employed by Respondent NYC Board of Elections. On said

incotrect ballot, - Mr. CHUEQUE wrote in Petitioner’s name, believing he was
casﬁng a vote in his party’s pnmary

b. * Election Dlstﬂct 22 Upon mformatton and belief, Independence Party voter

THERESA ALFANO resldmg at— signed in to vote '-at the poll site

located at 1901 Ocean Parkway as “Voter #4”‘a_1nd was given an-incotrect ba]l.ot‘by‘

the Apoll wotkets e:_ﬁployed by Respondent NYC Board of Elections. On said




mcorrect ballot, Ms. ALFANO wrote in Petitioner’s name, believing she was casting

avote in her party’s pumary. See: “EXHIBIT A”.

¢ Election District 58: Upon information and belief, Independence Party voter
ANTONIA GUARRACI, residing at {{ | NI sicned in to vote at the
poll site located at 1215 Avenue O as “Voter #1 1’; and was given an incorrect ballot
by the poll workers employed’ by Respondent NYC Boar& of Elections. On said
iricorrect ballot, Ms. GUARRACI wrote in Petitioner’s name, believing she was
éasﬁng 2 vote in her party’s primary. See: “EXHIBIT B”.

d Election District 81: Upon information and belief, Independence Partj votet .
FRANK REDA, residing at (|| R, signed-in to vote at the
poll site located at 2609 East 7" Street as “Voter #4” and was given an in_éo_rrect
ballot by the poll workers employed by Respondent NYC B.oard of Elections. On
said incorre;t ballot, Me. REDA wrote in Petitioner’s némr;, béHevmg he was casting
a vote in his party’s primary. See: “EXHIBIT C. |

e Eiedion District 81: Upon mformatlon and belief, Independence Party votet
. ETHEL ARODZERO-REDA, residing at “ signed in

- to vote at the poll site located at 2609 East 7* Stre;at .as “Voter-#S” and was gi.ven an

| incotrect ballot by. the poll workers employed by Respon‘dent NYC Board of

EIectlons On said incorrect ballot, Mts ARODZERO-REDA wrote in Peﬁﬂoner’s

name, believing he was casting a vote in his party’s pﬂmary See “EXHIBIT D>

17 In those same four electton districts, there wete a total of five (5) votes cast for Petltloner via

-

. write-in vote on various Democratlc Primary ba]lots
18. These votes were ruled invalid as to the Independence Primaty election. because they were

not cast on Independence Party Pdniary ballots — ballots which Respondent NYC Board of




“19.

20.
21,

22,

24,

Elections failed to propetly provide these votets in clear error of Respondent’s. ministerial

duties.

7 Upon information and belief, Respondent BEN AKSELROD leads Petitioner by 3 votes in

an exceedingly close primary election after the initial canvass of write-in ballots. Thus, the -

balance of this election depends on whether these 5 votes are counted for the Petitioner.

There is no issue that these 5 voters are properly registered to vote.

1. There is no issue that these 5 voters are propetly enrolled in the Independence Party.

There is no issue that these 5 votets were entitled to vote in the Independence Party Primary

for Member of Assembly in the 45™ Assembly District held on September 13, 2012.

- 23. There is no issue that the in the Independence Par.ty Primary for Member of Assembly in the

45 Assembiy District held on September 13, 2012 was the only election for which these 5

voters were entitled to vote.

Thete is no issue that these 5 voters went to their respective poll site locations to vote in the

-~ Independence Party Pﬁmafy for Member of Assembly in the 45" Assembly District held on

- September 13, 2012.

25.

There is no issue that these 5 voters signed the poll books at their respective poll site

. locations,

26.
27.

- 28.

There is no issue that these 5 voters were issued ballots by poll wotkers employed by

Respondent NYC Boatd of Elections.

There is no issue that these 5 voters received the wrong ballots provided by poll workers

. employed by Respondent NYC Boatd of Elections.

There is no issue that these 5 votets. wtote inn Petitioner’s name as their ch01ce in the

Independence Party anary for Member of Assembly in the 45% Assembly District. held on -

r..jSeptember 13, 2012 on said ballots erroneously provided by Respondent NYC Boatd of




29.

31..

Elections.

It is axiomatic that a voter must not be disenfranchised as a tesult of a ministerial etror by

the government.

30. Petitioner requests leave to and resetves the tight fo submit further proofs by way of

witnesses, afﬁdawts and evidence on the date set by this court for the trial and hearmg of
this matter, and to amend these pleadmgs to reflect’ the facts of the conduct of the sub]ect
election and/or facts adduced by the way of further i mvesttgation and/or a canvass of the .
ballots fot the election for the subject public ofﬁce by the Board of Elections.

Respondent NYC Board of Elections has completed its canvass of this instant anary

Elect[on and WIII, upon information and belief, begin a te-canvass and/ot manual hand re-

~ count of all Independerice Party ballots herein.

‘32,

33.

34.

Without Court intervention at this junct_ufe, Petitioner will be permanently deprived of 5

:Yotes « votes he earned from Independence Party membets that is greater than ﬂle-ma.fgin'

of victory herein — and will be deptived of his rightful placeron the ballot as the

_ Independence Party candidate for the General Election.

No prior application for the relief requested hetein has been made by the Petitioner to any

coutt,. excepttng, as spemﬁed herein, which order(s) do/ does not necessanly protect your

Petitioner’s tights under the law.
Petitioner has no othet remedy at law other than that applied for hetein. Leave is tespectfully

. requested and the Petitioners tespectfully reserve the right to amend these pleadings as

-35.

needed.

Leave is respectfully requested and Pettt(oners respectﬁﬁly reserve their right to produce

Aewdence 1n suppott of this peuuon by way of testimony, afﬁdawts and other evidence at the

trial or hearing of this matter.




WHEREFORE, Petitionet respeétfully requests the relief sought in the annexed Order to Show

. Cause and such other and further relief as this Court may deem to be just and proper in the

premises.

Dated: | New York, New York
September 23, 2012

Respectfull ubrnitte/fl,
e Puad D).

GENE BERARDELL], ESQ..
Attorney for Petitioner
RUSSELL C. GALLO

299 Broadway, 17" floot

New York, New York 10007
(347) 301-6145 -




SUPREME COURT OF THE STATE OF NEW 'YORK
COUNTY OF KINGS

In the Mattet of the Application of
RUSSELL C. GALLO;

Petitioner,
- against -
BEN AKSELROD

-and -

THE BOARD OF ELECTIONS IN THE CITY OF
NEW YORK

Respondents,

- Fot an Order Pursuant to Sections 16-106, 16-112 and 16-

- 113 of the Election Law, Ditecting the preservation of all
ballots cast in the Independence Party Primary Election
" held on September 13, 2012 for the Public Office of

Member of Assembly from the 45" Assembly District, in |

the. County of Kings and directing the examinations of all
ballots cast in said election by Petitioner’s counsel! and
agents; invoking: the court’s judisdiction to rule on the

casting or canvassmg, or refusal to cast or canvass, any’

-ballot as set forth in Election Law Section 116-106(1);

* preserving Petitioner’s rights under Section 9- -209(4)(d) of |

"~ the Election Law and Section 16-113 of the Election Law,
- ~and related sections of law; declaring Petitionet the Iawfully
" elected candidate in tl;ns eIectton

Index: No,

AFFIRMATION OF

EMERGENCY

GENE BERARDELLI, ESQ., an attorney-duly adm1tted to practlce law in the State of New York

affirms. the following unider the penalues of perjury:

1. Iam the attorney for Petitioner RUSSELL C.GALLO. 1 subnnt this afﬁrmatlon of
emergency along with the attached Order to Show Cause

2. We bring this emergency to the court’s attentlon in order to exped:te determining this
. instant matter in hght of the Respondent’s deadline of October 2™ for certification of the

__primary election at issue.

' - 3. In accordance with Rule 202.7, I gave notice to both Steven Richman, general counsel to
the NYC BOARD OF ELECTIONS and Stephen Kitzinger, attomey for Respondent
NYC BOARD OF ELECTIONS that our office would be appearing in Court on-

' September 24,2012 at 2:15 PM.




Dated: ~ New York, New York
September 23, 2012

Respectfully submitted,

M P D

GENE BERARDELLI, ESQ.
Attorngy for Peritioner
RUSSELL C. GALLO

299 Broadway, 17* floot

New Yotk, New York 10007
(347) 301-6143 ‘




VERIFICATION

STATE OF NEW YORK )
) ss.:

COUNTY OFKINGS )

I, RUSSELL C. GALLO, being duly swom, depose and say, that the deponent is the
Petitioner in the within proceeding; that deponent has read the foregoing Petition and knows the
contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein

 stated to be alleged on information and belief and that as to those matters deponent he believes them

to be true.

{
RUSSELL C. GALLO

o Sworn to before me,
" this23™ day of September, 2012.

" NOTARY PUBLIC
(e 2. BERARDELA

'-_Dwsfcmj P, Stdke ok f\\.‘a—«Y&L
ORELIGLioay -

.QM\-'QJ,Q, Ta Kﬁwgs Ccs—m\v; A

Mg Conmss . Erepites {fw; ]aqu( :
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AFFIDAVIT
THERESA ALFANO, having been duly sworn, deposes and states:

1) My name is Theresa Alfano, and [ reside at— in Brooklyn, NY. My residence is
located within the 45™ Assembly District. '

2) I write this affidavit in support of Russell Gallo’s application because I voted for Russell Gallo,
 but my vote was apparently not counted. My vote must count.

3) I am a registered voter enrolled in the Independence Party

4) On Thursday, September 13, 2012, I went to my poll location at the Sephardic Commumty
Center located at 1901 Ocean Parkway.

- 5) lintended to vote in the Independence Party primary for Member of Assembly That primary
. was the only pm:nary I was entitled to vote in on that day.

6) When I arrived at my poll site, I went to the appropriate table for my Election District, the 22nd..
7) When I got to the table, I told the poll workers at the table that I wanted to. vote in the Primary.

8) The poll workers told me to sign in to their poIl book. Ilooked at the book, found my name and
signed in the appropriate place. ‘ '

9) After signing, I was handed a ballot to go vote. I assumed that it was the correct ballot, as I am -
only entitled to vote in the Independence Primary.

' IO)I wrote in the name “RUSSELL C GALLO” into the write-in section of the ballot. Iknew that
the Independence Party pnmary was a write-in primary, so this would be the only way I could

 vote.
11)1 then scanned in the ballot into the voting machine and went home,

 12)1 am now bemg told that there were no Independence Party ballots counted from my Election
District. I am also told that there was no Independence Party ballot in the ballot box from my
* Election District or any other Election District from my poil locatxon How could this be? I

signed in to vote and I voted for Russell Gallo.

"13) The only thing I can think of is that I was handed the wrong ballot by the poll workers. Irecall
that there was a Democratic primary taking place for the same office. I must have received that

. ballot instead of the correct ballot from the poll workers.

| 14) The Board of Electlons is responsﬂale for making sure I am able to vote When I am entitled to do
50, By handing me the wrong ballot, they made a big mistake. '

151 want my vote to count for my party’s race. The Board of Elections error should not prevent my
ballot for counung for miy choice of candidate, Russell Gallo

| 16) By my vote not countmg right now, I feel robbed of my fundamental right to vote, Just because I
am enrolled in a third-party or just because the poll worker may not have been aware of my '




party’s race shouldn’t mean that my vote shouldn’t count when I took the time to vote in a
smaller race. '

- 17)1 did everything a voter is supposed to do. My vote should count. I beg the Court to please
allow my vote to count for my choice of candidate, Russell C. Gallo, for my party line.

Date: September 23, 2012
Brooklyn, NY

SWORN TO BEFORE ME
THIS 23% DAY OF SEPTEMBER, 2012

ﬁg?)‘gARY PUBLIC
- (pE R BeraeneLl |
Noheny Rubohic, Sk o Neork
. ORelLiulie> ‘
Quediied in Kings Comty
e b







AFFIDAVIT
ANTONIA GUARRACI, having been duly sworn, deposes and states:

1) My name is Antonia Guarraci, and I reside at SR i Brooklyn, NY. My
residence is located within the 45" Assembly District. o

2) 1 write this affidavit in support of Russell-Gallo’s application because I voted for Russell Gallo,
" but my vote was apparently not counted. My vote must count.

- 3) Iam aregistered voter enrelled in the Iudependence Party.

-4} On Thursday, September 13, 2012, I went to my poll locatlon at Bay Academy LS. 98 located
at 1401 Emmons Avenue.

5) Iintended to vote in the Independence Party primary for Member of Assembly. That primary .
was the only primary I was entitled to vote in on that day. _

6) When I arrived at my poll site, I went to the appropriate table for 1hy Election District, the 58th.
7) Whenl got to the table, I told the poll workers at the table that I wanted to vote in the anary

8) . The poll workers told me to sign in to their poll book I looked at the book, found my name and
signed in the appropnateplace

9) After signing, I was handed a ballot to go vote, I assumed that it was the correct ballot, aslam
only entitled to vote in the Independence Pmnary

" 10)I wrote in the name “RUSSELL C GALLO” into the write-in section of the ballot. Tknew that
-the Independence Party primary was a write-in prlmary, so this would be the only way [ could

vote

'11)1 then seanned in the ballot into the voting machine and went home.

12)1 am now bemg told that there were no Independence Party ballots counted from my Election
District: - I am also told that there was no Independence Party ballot in the-ballot box from my
Election District or any other Election District from miy poll location. How could this be? I

signe‘d in to vote and I voted for Russell Gallo.

13) The only thing I can think of is that I was handed the wrong ballot by the poll workers. I recall
. 'that there was a Democratic primary taking place for the same office. I must have received that
ballot instead of the correct ballot from the poll workers. :

- 14) The Board of Elections is respons1ble for making sure [ am able to vote when I am entitled to do
s0. By handing me the wrong ballot, they made a big mlstake '

15)I want my vote to count for my party’s race.. The Board of Elecuons erfor should not prevent my
ballot for counting for my choice of candidate, Russell Gallo.

16) By my vote not counting right now, I feel robbed of my fundamental right to vote. Just because I
“am enrolled in a third-party or just because the poll worker may not have been aware of my




party’s race shouldn’t mean that my vote shouldn’t count when I took the time to vote ina -
smaller race.

17)1 did everything a voter is supposed to do. My vote should count. 1 beg the Court to please
allow my vote to count for my choice of candxdate, Russell C. Gallo, for my party line.

Date: . September 23,2012
Brooklyn, NY

ANT ONIA GUARRACI

SWORN TO: BEFORE ME
THIS 23rd DAY OF SEPTEMBER, 2012

NOTARY PUBLIC
(Ve @ eerabel

Mokern Ride, Shede oF Newfork
RELUDAD

Qw-.\ Q-e-é\" \/\nn-_)s 7
Co,-m ST (‘%‘-?‘(‘25 1H{ 9







AFFIDAVIT
FRANK REDA, having been duly sworn, deposes and states:

I) My name is Frank Reda, and 1 reside at SN i Brookiyn, NY. My apartment
is located within the 45™ Assembly District.

2) 1 write this affidavit in support of Russell Gallo’s application because I voted for Russell Gallo,
~ but my vote was apparently not counted. My vote must count.

- 3) Iam a registered voter enrolled in the Independence Party.

4) On Thursday, September 13,2012, 1 went to my poll location at P.S. 209 located at 2609 East 7™
- Street.

5) 1intended to vote in the Iﬁdependence Party pnmary for Member of Assembly. That primary
was the only primary I was entitled to vote in on that day. _

‘6) WhenTarrived at my poli site, I went to the appropriate table for my Election District, the 81
. 7) When I got to the table, I told the polI Workers at the table that I wanted to vote in the Primary

8) The poll workers told me to sign in to their poll book. I looked at the book, found my name and
signed in the appropnate place. _

a ‘9) Afier signing, I was banded a ballot to go vote. I assumed that it was the correct ballot, as Iam
only entitled to vote in the Independence Primary. .

10)1I wrote in the name “RUSSELL C GALLO” into the write-in section of the ballot. Iknew that
the Independence Party primary was a mte-ln pnmary, so this would be the only way I could

vote.
11)1 then scanned in the ballot inte the voting machine and went home.

- 12)1 am now being told that there were no Independence Party Balldts counted from my Election
. District. I am also told that there was no Independence Party ballot in the ballot box from my
‘Election District or any other Election District from my poll location. How could this be? I

SIgned into vote and I voted for Russell Gallo.

13) The only thing I can think of is that T was handed the wrong ballot by the poli workers. Irecall
~ that there was a Democratic primary taking place for the same office. I-must have received that
ballot instead of the correct ballot from the poll workers. -

: 14) The Beard of Elections is respon51b1e for makmg sure ] am able to vote when I am ent:tled todo -
so. By handing me the wrong ballot, they made a b1g mistake.

15)I want my vote to count for my party s race. The Board of Elections error should not prevent my
ballot for counting for my choice of candldate, Russell Gailo '

16) By my vote not countmg right now, I feel robbed of my fundamental right to vote. Just because I
am enrolled ina third-party or _]ust because the poll worker may not have been aware of my




party’s race shouldn’t mean that my vote shouldn’t count when I took the time to vote ina
. smaller race.

17)1 did everything a voter is supposed to do. My vote should count. I beg the Court to please
allow my vote to count for my choice of candidate, Russell C. Gallo, for my party line.

Date: September 23, 2012

== S o,

' FRANK REDA

SWORN TO BEFORE ME
THIS 234 DAY OF SEPTEMBER, 2012

Bl

NOTARY PUBLIC
Leive ©. BerARDELL
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AFFIDAVIT

ETHEL ARODZERO- REDA, having been duly sworn, deposes and states:

1) My name is Ethel Arodzero-Reda, and I reside ot GANNAESSENNNNNEE in Brooklyn, NY. My
apartment is located within the 45% Assembly District. '

2) I 'write this affidavit in support of Russell Gallo’s application because I voted for Russelt Gallo,
- but my vote was apparently not counted. My vote must count.

3) Iam aregistered voter enrolled in the Independence Party.

4) On Thursday, September 13, 2012, I went to my poll location at P.S. 209 located at 2609 East 7
Street. _ ,

5) Iintended to vote in the Independence Party primary for Member of Assembly. That primary
- was the only primary I was entitled to vote inon that day.

6) When I arrived at niy poll site, [ went to the appropriate table for my Election District, the 81,
' 7) When I got to the table, I told the poll workers at the table that I wanted to vote in the Primary.

8) The poll workers told me to sign in to their polt book. Ilooked at the book, found my name and
signed in the appropriate place. ' _ -

9) After signing, I was handed a ballot to go vote. I assumed that it was the correct ballot, as I am
only entitled to vete in the Independence Primary.

10) I wrote in the name “RUSSELL‘C GALLO” into the write-in section of the ballot. I knew that
‘the Independence Party primary was a write-in primary, so this would be the only way I could

11) I then scanned in the ballot into the voting machine and went home.

* 12)1 am now being told that there were 1o Independence Party ballots counted from my Eleé_tion
District. I am also told that there was no Independence Party ballot in the ballot box from my
Election District or any other Election District from my poll location. How could this be? I

signed into vote and I voted for Russell Gallo.

13) The only thing I can think of is that I was handed the wrong ballot by the poil workers. I recall
" that there was a Democratic primary taking place for the same office. I must have received that
ballot instead of the correct ballot from the poll workers. :

| 14) The Board of Elections is responsible for making sure I am able to vote when I am entitied to do
so. By handing me the wrong ballot, they made a big mistake.

7 15)‘.‘1 warit my vote to count for _mjr party’srace ‘The Board of Elections error should not prevent my

ballot for counting for my choice of candidate, Russell Gallo. R

16) By my vote not counting right now, I feel robbed of my fundamental right to vote. Just because I
am enrolled in a third-party or just because the poll worker may not have been aware of my




. party’s race shouldn’t mean that my vote ‘shouldn’t count when I took the time to vote in a
smaller race. : :

17)1 did everything a voter is supposed to do. My vote should count. Ibeg the Court to please
allow my vote to count for my choice of candidate, Russell C. Gallo, for my party line.

Date: September 23, 2012

Brooldyn,NY ' . | | 534@/ yﬂfag&éw- &/ <

ETHEL ARODZERO- REDA

SWORN TO BEFOREME
THIS 23 DAY .OF SEPTEMBER, 2012

/" NOTARY PU%: |

. @{-juE_ 2. RERARDELLY
Noteny Ribiie, Shkeof Now York
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Index No.: _ _ o
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS

In the Matter of the Application of
RUSSELL C. GALLO,

Petitioner,
- against -
BEN AKSELROD
. -and - .
| THE BOARD OF ELECTIONS IN THE CITY OF NEW YORK
- Respondents,

_Fot an Order Pursuant to Sections 16-106, 16-112 and 16-113 of the Election Law, Directing the
preservation of all ballots cast in the Independence Patty Primary Election held on September 13, 2012
for the Public Office of Member of Assembly from the 45" Assembly District, in the County of Kings
- and directing the examinations of all ballots cast in said electon by Petitioner’s counsel and agents;
invoking the coutt’s jurisdiction to rule on the casting ot canvassing, ot refusal to cast ot caivass, any
ballot as set forth in Election Law Section 116-106(1); ptesetving Petitioner’s rights under Section 9.
209(4)(d) of the Election Law and Section 16-113 of the Election Law, and related sections of law;

_ declaring Petitioner. the lawfully elected candidate in this election.
ORDER TO SHOW CAUSE & PETITION WITH EXHIBITS

GENE R. BERARDELLI
Attorney for Petitioner
RUSSELL C. GALLO

299 Broadway, 17t Floor

New York, New York 10007
(212) 233-6686

ATTORNEY’S CERTIFICATION. Pursuant to 22 NYCRR 130-1.1, upon reasonable inquiry
under the circumstances, I certify that the presentation of these papers or contentions

~ therein is not frivolous.

‘Dated: September 23, 2012

Gene Berardelli, Esq.




