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Reexamining Director Conduct – A Sign of the Times 
 
A recent Delaware Chancery Court decision is another sign that courts are reexamining traditional 
notions of director conduct. 

The July 29, 2008 ruling, in Ryan v. Lyondell Chemical Co., involved a class-action lawsuit 
challenging the $13 billion cash sale of Lyondell Chemical Co. to Basell AF in December 2007. In the 
suit against Lyondell’s former independent directors, among other defendants, Lyondell stockholders 
alleged that the directors breached their fiduciary duties in approving the sale on an expedited basis. 

It is well established under Delaware law that, when corporate directors determine to sell the 
corporation, they generally must seek to maximize the value to the corporation's stockholders under 
the principle first enunciated more than 20 years ago in Revlon Inc. v. MacAndrews & Forbes 
Holdings Inc. The Revlon case, itself, and most subsequent Delaware court decisions addressing 
directors' Revlon duties, involved a corporate sale initiated by the corporation, itself. Lyondell, 
however, was not up for sale when it received an unsolicited cash offer at a price that the Delaware 
Chancery Court characterized as “very attractive indeed” to Lyondell stockholders and which 
represented a “substantial premium” over the prevailing price of Lyondell shares. The Lyondell 
directors obtained a customary fairness opinion before accepting the offer, but otherwise took no 
action to evaluate the offer price. 

Many commentators previously believed that directors' Revlon duties were not implicated by an 
unsolicited cash offer at an attractive price, and that directors would be justified in agreeing to such an 
offer and presenting it to the corporation's stockholders. The Court's ruling in Lyondell, however, 
suggests that Revlon duties are triggered in connection with any proposed sale of a company, not just 
one initiated by the company, and that directors may be obliged to shop the company or take other 
steps to achieve a better price or deal for stockholders even at the risk of alienating the unsolicited 
bidder. 

The Court in Lyondell also refused to dismiss plaintiffs' allegations that the Lyondell directors 
breached their duty of loyalty to the company by approving the sale of the company in less than seven 
days and doing “little, if anything” to obtain the best price for Lyondell stockholders. According to the 
Court, these allegations, if true, could amount to a breach of the good faith component of the directors' 
duty of loyalty. If so, it would mean that the Lyondell directors would not be entitled to protection 
from personal liability for monetary damages under Lyondell's corporate charter. The possibility that 
mere inaction by directors could amount to a breach of the duty of loyalty (as opposed to the duty of 
care) was first suggested by the Chancery Court's first decision in The Walt Disney Company 
Shareholders Litigation case several years ago. 

The Lyondell decision reinforces the lesson in Disney that directors must be scrupulous in attending to 
their duties, including possible Revlon duties, in connection with important corporate matters. Many 
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directors are aware they may face personal liability for their actions, but assume that the usual 
exculpation and indemnification from the corporation will protect them. As Lyondell indicates, 
however, directors may not be protected from personal liability if they do not act in good faith, or do 
not act at all, in the face of a duty to act. 

 

directors are aware they may face personal liability for their actions, but assume that the usual
exculpation and indemnifcation from the corporation will protect them. As Lyondell indicates,
however, directors may not be protected from personal liability if they do not act in good faith, or do
not act at all, in the face of a duty to act.

-V 1801 Century Park East, Los Angeles 90067 ¦ (310) 553-4441 ¦
www.troygould.com

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=ec891787-5960-46cb-8101-18373ca49252



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


