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Background: While in Chapter 13 bankruptcy plan,
debtor brought employment discrimination claim
against her former employer. Employer's motion for
summary judgment was granted by the United States
District Court for the Northern District of Alabama,
William M. Acker, Jr., No. 06-02274-CV-AR-S, on
basis of judicia estoppel. Debtor appeal ed.

Holdings: The Court of Appeals, Fay, Circuit Judge,
held that:

(1) debtor had a continuing duty in her bankruptcy
proceeding to amend her schedule of assets to reflect
claimsin her employment discrimination action;

(2) debtor took inconsistent positions under oath in
her bankruptcy proceeding; and

(3) debtor's failure to amend her bankruptcy sched-
ules to reflect her employment discrimination claims
was not inadvertent.

Affirmed.
Anderson, Circuit Judge, filed concurring opinion.
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51k2558 k. After-Acquired Property;
Proceeds; Wages and Earnings. Most Cited Cases
Debtor had a continuing duty, in her bankruptcy pro-
ceedings, to amend her schedule of assets to reflect
clams in her employment discrimination action
against her former employer, where she filed this
clam against employer while her bankruptcy was
gtill pending; al qualified property acquired by
debtor during pendency of her bankruptcy belonged
to her bankruptcy estate and not her personally. 11
U.S.C.A. 88 521(1), 541(a)(7), 1303, 1306.
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A pending lawsuit seeking monetary compensation
qualifies as an asset for purposes of a bankruptcy
proceeding and is thus property of the bankruptcy
estate. 11 U.S.C.A. § 1306.
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156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicial Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
Debtor took inconsistent positions under oath in her
bankruptcy proceeding, supporting application of the
doctrine of judicial estoppel in her employment dis-
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crimination claim against her former employer,
where in submitting her bankruptcy schedules under
oath she also submitted that she would update those
schedules as required, but failed to do so to reflect the
pending claim against her former employer. 11
U.S.C.A. §§ 521(1), 541(a)(7), 1303.

[12] Estoppel 156 €-68(2)
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156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicial Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
When considering a party's intent for the purpose of
judicial estoppel, Court of Appeas requires inten-
tional contradictions, not simple error or inadver-
tence.
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51 Bankruptcy
5111 Courts; Proceedings in General
5111(B) Actions and Proceedings in General
51k2154 Rights of Action by or on Behalf
of Trustee or Debtor
51k2154.1 k. In General. Most Cited

Cases
Estoppel 156 €68(2)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel
156k68 Claim or Position in Judicial Pro-
ceedings
156k68(2) k. Claim Inconsistent with
Previous Claim or Position in General. Most Cited
Cases
In considering judicial estoppel for bankruptcy cases,
debtor's failure to satisfy its statutory disclosure duty
is inadvertent only when, in general, debtor either
lacks knowledge of the undisclosed claims or has no
motive for their conceal ment.

[14] Estoppel 156 ©—68(2)
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156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicia Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
A party's intent to take inconsistent positions, as
would merit application of the doctrine of judicial
estoppel, may be inferred from the record.

170B Federal Courts
170BVI1I Courts of Appeals
170BVI1I(K) Scope, Standards, and Extent
170BVI11(K)5 Questions of Fact, Verdicts
and Findings
170Bk870 Particular Issues and Ques-
tions
170Bk870.1 k. In Genera. Most
Cited Cases
A finding as to a party's intent to take inconsistent
positions, as would merit application of the doctrine
of judicial estoppel, is considered a factual finding by
the court and held to a clearly erroneous standard.

[16] Federal Courts 170B &~853

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVII(K)5 Questions of Fact, Verdicts
and Findings
170Bk850 Clearly Erroneous Findings
of Court or Jury in General
170Bk853 k. Definite and Firm Con-
viction of Mistake. Most Cited Cases
A finding is clearly erroneous when, although thereis
evidence to support it, reviewing court on the entire
evidence is left with a definite and firm conviction
that a mistake has been committed.

[17] Bankruptcy 51 £2154.1

51 Bankruptcy
5111 Courts; Proceedings in General
5111(B) Actions and Proceedings in General
51k2154 Rights of Action by or on Behalf
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of Trustee or Debtor
51k2154.1 k. In General. Most Cited
Cases

Estoppel 156 £-268(2)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicial Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
Full monetary repayment in a bankruptcy proceeding
does not necessarily preclude a finding of a motive to
conceal, as would warrant application of the doctrine
of judicial estoppel.

[18] Bankruptcy 51 £~72154.1

51 Bankruptcy
5111 Courts; Proceedings in General
5111(B) Actions and Proceedings in General
51k2154 Rights of Action by or on Behdf
of Trustee or Debtor
51k2154.1 k. In General. Most Cited
Cases

Estoppel 156 <

“68(2)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicial Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
Application of judicial estoppel, based on afailure to
disclose assets in a bankruptcy proceeding, does not
require that the nondisclosure must lead to a different
result in the bankruptcy proceeding; rather, the mo-
tive to conceal stems from the possibility of defraud-
ing the courts and not from any actual fraudulent re-
sult.

[19] Estoppel 156 £~768(2)

156 Estoppel
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156111 Equitable Estoppel
156111(B) Grounds of Estoppel
156k68 Claim or Position in Judicial Pro-
ceedings
156k68(2) k. Claim Inconsistent with
Previous Claim or Position in General. Most Cited
Cases
When reviewing potential motive in context of the
doctrine of judicia estoppel, relevant inquiry is intent
at the time of non-disclosure.

51 Bankruptcy
5111 Courts; Proceedings in General
5111(B) Actions and Proceedings in General
51k2154 Rights of Action by or on Behalf
of Trustee or Debtor
51k2154.1 k. In General. Most Cited
Cases

Estoppel 156 ©=68(2)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicial Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
Chapter 13 debtor's failure to amend her bankruptcy
schedules to reflect her employment discrimination
claims against her former employer was not inadver-
tent, warranting application of judicia estoppel to bar
her assertion of those claims, where she had knowl-
edge of her claims and a motive to conceal them from
the bankruptcy court; although debtor ultimately fully
repaid her debts, at time she chose not to disclose her
pending suit there were legitimate questions regard-
ing repayment, and she had some expectation of
monetary recovery.

[21] Bankruptcy 51 £~~2154.1

51 Bankruptcy
5111 Courts; Proceedings in General
5111(B) Actions and Proceedings in General
51k2154 Rights of Action by or on Behalf
of Trustee or Debtor

Page5

51k2154.1 k. In General. Most Cited
Cases

Egoppel 156 £~68(2)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel

156k68 Claim or Position in Judicia Pro-

ceedings
156k68(2) k. Claim Inconsistent with

Previous Claim or Position in General. Most Cited
Cases
District Court did not clearly err in finding that Chap-
ter 13 debtor's failure, when she initially declared
bankruptcy, to disclose her pending worker's com-
pensation claim against her deceased husband's em-
ployer, congtituted additional evidence of her intent
to conceal claims, supporting application of the doc-
trine of judicia estoppel in her subsequent employ-
ment discrimination action against her former em-
ployer; debtor failed to provide any explanation as to
why she failed to disclose that claim.
Alicia K. Haynes Haynes & Haynes, P.C., Birming-
ham, AL, for Robinson.

Janell M. Ahnert, Maynard, Cooper & Gae, P.C.,
Birmingham, AL, for Tyson Foods, Inc.

Appea from the United States District Court for the
Northern District of Alabama.

Before MARCUS, FAY and ANDERSON, Circuit
Judges.

FAY, Circuit Judge:

*1 While in the midst of a Chapter 13 bankruptcy
plan, plaintiff-appellant Brenda Robinson brought an
employment discrimination claim against her former
employer, defendant-appellee Tyson Foods. The dis-
trict court granted summary judgment for Tyson
Foods on the threshold issue of judicial estoppel. The
court reasoned that because Robinson failed to dis-
close her employment discrimination suit to the bank-
ruptcy court, she had taken inconsistent positions
under oath with the intent of misleading the court.
Robinson contends that she did not take inconsistent
positions under oath because she did not have a con-
tinuing duty to disclose changesin her asset schedule.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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- F.3d ----, 2010 WL 396130 (C.A.11 (Ala.))
(Citeas: 2010 WL 396130 (C.A.11 (Ala.))

Additionally, Robinson claims she had no reason to
mislead the court as she paid off her debt in full. We
hold that judicial estoppel was appropriate and affirm
the district court's grant of summary judgment.

I. FACTS AND PROCEEDING BELOW:

There are two interlaced events in this case; a bank-
ruptcy proceeding and an employment discrimination
claim. In April 2002, Brenda Robinson voluntarily
dismissed her Chapter 13 case because her payments
increased to a rate “beyond her ability to pay,” and
filed a second Chapter 13 bankruptcy proceeding.
The second bankruptcy plan proposed complete re-
payment to both secured and unsecured creditors over
a period of sixty months. A bankruptcy judge con-
firmed the plan in May 2002, stating, in relevant part,
that “the property of the estate shall not vest in the
Debtor until a discharge is granted under § 1328 or
the case is dismissed.”®t

In September 2005, Robinson resigned her employ-
ment with Tyson Foods (“Tyson”). In her letter of
resignation, Robinson claimed that she had been sub-
jected to “harassment, racial abuse and intimidation.”
In October 2006, Robinson brought a civil suit
against Tyson, alleging unlawful employment prac-
tices and mistreatment on the basis of race severe
enough to constitute constructive termination. ™2
Robinson sought compensatory, punitive and liqui-
dated damages.

In May 2007, one of Robinson's creditors moved for
a dismissal of her bankruptcy plan because her pay-
ments were delinquent, resulting in a material default.
Before the hearing, Robinson brought her payments
current and the motion was withdrawn. Two months
later in July of 2007, Robinson completed her bank-
ruptcy plan, repaying all of her debts and receiving a
full discharge from bankruptcy.

In preparation for her employment discrimination
suit, Tyson took Robinson's deposition in September
2007. During the deposition, Robinson revealed that
she had not disclosed her suit against Tyson to the
bankruptcy court. The deposition also revealed that
following her husband's death in 1997, Robinson
filed a worker's compensation claim against his em-
ployer, Drummond Coal. The claim was still pending
when Robinson declared bankruptcy in April 2002.
However, Robinson failed to list the claim anywhere
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on her bankruptcy schedules. When asked whether
she had any suits or administrative proceedings pend-
ing, Robinson checked “NONE" on the schedule dis-
closure forms.

Due to her failure to disclose her claim against Tyson
to the bankruptcy court, Tyson contended that Robin-
son was precluded from pursuing her suit on the basis
of judicia estoppel. Tyson argued that Robinson's
non-disclosure constituted inconsistent positions un-
der oath that were calculated to make a mockery of
the judicia system. The district court agreed and
granted summary judgment for Tyson. This appeal
followed. The only issue on appea is whether the
district court abused its discretion in applying judicial
estoppel.

1. STANDARDS OF REVIEW

*2[1][2] Generally, we review the granting of sum-
mary judgment de novo, and the district court's find-
ings of fact for clear error. Levinson v. Reliance
Sandard Life Ins. Co., 245 F.3d 1321, 1325 (11th
Cir.2001). However, we review the district court's
application of judicial estoppel for abuse of discre-
tion. Talavera v. School Bd. of Palm Beach County,
129 F.3d 1214, 1216 (11th Cir.1997). As this case is
decided upon the theory of judicial estoppel, the ap-
plicable standard of review is abuse of discretion,
with the finding of facts held to clear error. An abuse
of discretion review requires us to “affirm unless we
find that the district court has made a clear error of
judgment, or has applied the wrong legal standard.”

United Sates v. Frazier, 387 F.3d 1244, 1259 (11th
Cir.2004) (en banc).

[11. DISCUSSION

3][4] The purpose of judicial estoppel is “to protect
the integrity of the judicial process by prohibiting
parties from changing positions according to the exi-
gencies of the moment.” New Hampshire v. Maine,
532 US. 742, 749, 121 S.Ct. 1808, 1814, 149
L.Ed.2d 968 (2001). Specifically, judicial estoppel is
designed to “prevent a party from asserting aclaimin
a legal proceeding that is inconsistent with a claim
taken by the party in a previous preceding.” 18
Moore's Federal Practice § 134.30 (3d ed. 2008). In
New Hampshire v. Maine, the Supreme Court recog-
nized that while the circumstances under which a
court might invoke judicial estoppel will vary, three

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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factors typically inform the decision: (1) whether the
present position is clearly inconsistent with the earlier
position; (2) whether the party succeeded in persuad-
ing a court to accept the earlier position, so that judi-
cial acceptance of the inconsistent position in a later
proceeding would create the perception that either the
first or second court was misead and; (3) whether the
party advancing the inconsistent position would de-
rive an unfair advantage. 1d. at 750-51, 121 S.Ct. at
1815-16.

The seminal case in the Eleventh Circuit on the the-
ory of judicial estoppel is Burnesv. Pemco Aeroplex,
Inc., 291 F.3d 1282 (11th Cir.2002). Incorporating
the standards enumerated by the Supreme Court,
Burnes outlined two primary factors for establishing
the bar of judicial estoppel. “First, it must be shown
that the allegedly inconsistent positions were made
under oath in a prior proceeding. Second, such incon-
sistencies must be shown to have been calculated to
make a mockery of the judicial system.” Id. at 1285.
Burnes recognized that these factors are not exhaus-
tive; rather, courts must always give due considera-
tion to the circumstances of the particular case. See
id.

A. Duty to Disclose

*3 Robinson took inconsistent positions under oath
only if she had a continuing duty to disclose changes
in her bankruptcy asset schedule. Robinson contends
that as a Chapter 13 debtor, she did not have a con-
tinuing duty to disclose her assets to the bankruptcy
court. We disagree.

5][6] Our court has emphasized the importance of
full and honest disclosure in bankruptcy proceedings,
stating that it is “crucial” to the system's “effective
functioning.” 1d. A debtor seeking shelter under the
bankruptcy laws has a statutory duty to disclose al
assets, or potential assets to the bankruptcy court. 11
U.S.C. 88 521(1), 541(a)(7). “The duty to disclose is
a continuing one that does not end once the forms are
submitted to the bankruptcy court; rather the debtor
must amend [her] financial statements if circum-
gances change.” Burnes, 291 F.3d at 1286. This duty
applies to proceedings under Chapter 13 and Chapter
7 alike because “any distinction between the types of
bankruptcies available is not sufficient enough to
affect the applicability of judicial estoppel because
the need for complete and honest disclosure exists in
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all types of bankruptcies.” De Leon v. Comcar Indus-
tries, Inc., 321 F.3d 1289, 1291 (11th Cir.2003).

Robinson argues that our current case law mandating
a continuing statutory duty to disclose can be traced
back to dictain Burnes and incorrectly perpetuated as
law by subsequent cases. However, even if the rea-
soning in Burnes is dicta, it became the law of this
circuit in the holdings of De Leon v. Comcar Indus-
tries Ajaka v. BrooksAmerica Mortgage Corp., 453
E.3d 1339, 1344 (11th Cir.2006) and Waldron v.
Brown, 536 F.3d 1239, 1244 (11th Cir.2008) (all of
which are Chapter 13 bankruptcy cases citing Burnes
for the proposition that “the duty to disclose is a con-
tinuing one that does not end once the forms are
submitted to the bankruptcy court; rather the debtor
must amend [her] financia statements if circum-
gdances change”). Therefore, under the established
law of thiscircuit, a Chapter 13 debtor has a statutory
duty to disclose changesin assets.

[7][8] The law is clear that “[u]nder the prior prece-
dent rule, we are bound to follow a prior binding
precedent unless and until it is overruled by this court
en banc or by the Supreme Court.” United Sates v.
Vega-Castillo, 540 F.3d 1235, 1236 (11th Cir.2008)
(per curiam). As noted above, this circuit's precedent
holds that a Chapter 13 debtor has a statutory duty to
amend her financial schedule to reflect her current
assets. As such, we hold that Robinson had a statu-
tory duty to amend her schedule of assets to reflect
her claims against Tyson.

[9] In addition to the general statutory duty, in this
case there was a court ordered duty to disclose addi-
tional assets. The bankruptcy court's order specifi-
caly states that, “the property of the estate shall not
vest in the Debtor until adischarge is granted under §
1328 or the case is dismissed.” Therefore, all quali-
fied property acquired by Robinson during the pend-
ency of her bankruptcy belonged to her bankruptcy
estate and not her personally.

[10] It is undisputed that a pending lawsuit seeking
monetary compensation qualifies as an asset. Parker
v. Wendy's Intern., Inc., 365 F.3d 1268 (11th
Cir.2004). It is adso undisputed that such an asset
qualifies as property of the bankruptcy estate. § 11
U.S.C. 1306, Waldron, 536 F.3d at 1242. As aresult,
when Robinson filed her claim against Tyson while
her bankruptcy was still pending, the claim vested in
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the bankruptcy estate and Robinson had a duty to
notice the suit to all creditors. See 11 U.S.C. § 1303;
In re Mosey, 260 B.R. 590, 595
(Bankr.S.D.Ga.2000). Therefore, we find that Robin-
son had both a statutory and court ordered duty to
amend her asset schedules to reflect her claims
against Tyson.

B. Inconsi Positions Un h

*4Ajaka held that failure to timely amend a Chapter
13 reorganization plan to reflect a pending clam
while simultaneously pursing that claim in another
court of law constitutes inconsistent positions under
oath. Ajaka, 453 F.3d at 1344. When Robinson sub-
mitted her bankruptcy schedules under oath, she also
submitted that she would update those schedules as
required. Therefore, when Robinson filed suit against
Tyson, she had a sworn duty to disclose that suit to
her bankruptcy estate.

[11] By failing to update her bankruptcy schedule to
reflect her pending claim, Robinson represented that
she had no legal claims to the bankruptcy court while
simultaneously pursuing her legal claim against Ty-
son in the district court. These actions, both taken
under oath, are clearly inconsistent. Therefore, in
accordance with Ajaka, Robinson took inconsistent
postions under oath and the issue of judicia estoppel
centers on her intent.

C. Mockery of the Judicial System

12][13] When considering a party's intent for the
purpose of judicial estoppel, we require “intentional
contradictions, not simple error or inadvertence.” Am.
Nat'l Bank of Jacksonville v. FDIC, 710 F.2d 1528
1536 (11th Cir.1983). “In considering judicia estop-
pel for bankruptcy cases, the debtor's failure to satisfy
its statutory disclosure duty is ‘inadvertent’ only
when, in general, the debtor either lacks knowledge
of the undisclosed claims or has no motive for their
concealment.” Barger v. City of Cartersville, 348
F.3d 1289, 1295-96 (11th Cir.2003).

14][15][16] While an estopped party's contradiction
must be intentional, such intent may be inferred from

the record. Burnes, 291 F.3d at 1285. This inference
is considered a factual finding by the court and held
to a clearly erroneous standard. A finding is clearly

erroneous when “although there is evidence to sup-
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port it, the reviewing court on the entire evidence is
left with a definite and firm conviction that a mistake
has been committed.” United Sates v. Oregon Sate
Medical Society, 343 U.S. 326, 339, 72 S.Ct. 690,
698, 96 L.Ed. 978 (1952).

17][18] It is undisputed that Robinson had knowl-
edge of her claims. Therefore, the issue of motive is
the determining factor in this case. Robinson con-
tends she lacked motive to conceal her claims against
Tyson as her Chapter 13 plan proposed complete
repayment. However, full monetary repayment does
not necessarily preclude a finding of a motive to con-
ceal. See Burnes, 291 F.3d at 1286 (concluded that
since judicia estoppel is intended to protect the judi-
cial system, those asserting it need not demonstrate
individual prejudice). The application of judicia es-
toppel does not require that the nondisclosure must
lead to a different result in the bankruptcy proceed-
ing. In re Superior Crewboats, 374 F.3d 330, 335-36
(5th Cir.2004). Rather, the motive to conceal stems
from the possibility of defrauding the courts and not
from any actual fraudulent result.

*5 The district court found that Robinson had a mo-
tive to conceal her claim because if “she realized any
proceeds from the suit prior to the discharge of her
bankruptcy ... she could have kept the proceeds for
herself without their becoming part of the bankruptcy
estate and going to her creditors to satisfy her debts.”
The district court focused on the nine month window
between when Robinson brought her claim against
Tyson and when she was dismissed from bankruptcy.
Specifically, the district court found that if Robin-
son's claim had settled in this time period, she would
have been able to keep the proceeds for herself and
denied the creditors a fair opportunity to claim what
was rightfully theirs. Of course, the same holds true
for the pending worker's compensation claim.

[19] Robinson objects to the district court's reason-
ing, stating that even though she had a claim pending
aganst Tyson, she has yet to receive any monies
from that claim. Robinson contends that the district
court cannot penalize her based on a speculative re-
covery considering the fact that she paid off her debts
in full. However, Robinson has the benefit of making
this argument in hindsight. When reviewing potential
motive, the relevant inquiry is intent at the time of
non-disclosure. Casanova v. Pre Solutions, Inc., 228
Fed.Appx. 837, 841 (11th Cir.2007).
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[20] At the time she chose not to disclose her pending
suit against Tyson, Robinson was in the process of
repayment and the trustee was moving to dismiss the
bankruptcy plan based on Robinson's failure to stay
current on her payments. The district court noted Ro-
binson's challenged history regarding her credit man-
agement. Robinson was forced to abandon her initial
Chapter 13 case because her payments increased to a
rate “beyond her ability to pay.” Robinson then de-
faulted on her second bankruptcy plan, causing a
creditor to seek relief from the automatic stay im-
posed by the bankruptcy court. Therefore, the district
court rightfully recognized that at the time she choose
not to disclose her pending suit, there werelegitimate
guestions regarding repayment.

Additionally, Robinson obviously had some expecta
tion of monetary recovery, as she sought compensa-
tory, punitive and liquidated damages in her lawsuit.
The questions regarding repayment coupled with the
chance of monetary gain convinced the district court
that Robinson had a motive to conceal her claims.
This finding has not left us with the definite and firm
conviction that a mistake has been made and as such,
isnot clearly erroneous.

D. Additional F r

*6[21] In accordance with Burnes, the district court
considered the specific circumstances of the case in
addition to factors specifically enumerated. The dis-
trict court recognized that this was not Robinson's
first mistake regarding her bankruptcy proceedings.
Robinson failed to disclose her pending worker's
compensation claim against Drummond Coal when
she initially declared bankruptcy in 2002. Specifi-
cally asked if she had any pending claims, Robinson
checked “NONE.” Robinson has presented no expla-
nation as to why she failed to disclose this clam to
the bankruptcy court. The district court found this
intertional omission constituted additional evidence
of Robinson's intent to conceal claims and such an
inferenceis not clearly mistaken.

IV. CONCLUSION

The law is clear that Robinson had a duty to disclose
substantial changes in her assets. Additionally, the
distria court found Robinson had a motive to conceal
her claims in order to keep any settlement proceeds

Page9

and this finding was reasonable on the record pre-
sented. The digtrict court then inferred the requisite
intent to make a mockery of the judicia system from
the record. This finding of fact is held to the clearly
erroneous standard and Robinson has not presented
sufficient evidence to overturn this deferential bur-
den. For the foregoing reasons, summary judgment in
favor of Tyson Foodsis AFFIRMED.

ANDERSON, Circuit Judge, concurring:

| concur because | believe binding panel precedent
dictates that result, but | write separately to voice my
concerns. | agree with the opinion for the Court that
Robinson had a continuing duty to disclose the exis-
tence of her employment discrimination claim. | also
agree that her failure to timely amend her Chapter 13
plan to reflect that pending discrimination claim con-
stituted the taking of an inconsistent position.

| write separately to express my concern related to
our application of the mockery-of-the-judicial system
prong of the test for invoking judicial estoppel. See
Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282, 1285
(11th Cir.2002). In determining that the taking of an
inconsistent position was calculated to make a mock-
ery of the judicial system, that prong requires “inten-
tional contradictions, not simple error or inadver-
tence.” As Judge Fay's opinion notes, our Barger
opinion seems to hold that “the debtor's failure to
comply with the Bankruptcy Code's disclosure duty is
‘inadvertent’ only when a party either lacks knowl-
edge of the undisclosed claim or has no motive for
their concealment.” 348 F.3d 1289, 1295 (1ith
Cir.2003). | agree that it is undisputed that Robinson
had knowledge of her discrimination claim. | think
she probably also had a motive to conceal; at least
there is a theoretical motive. Thus, | am bound by
precedent to affirm this case.

As we noted in Burnes, however, the Supreme Court
has refused to “establish inflexible prerequisites or an
exhaustive formula for determining the applicability
of judicial estoppel,” observing that “the circum-
dances under which judicial estoppel may appropri-
ately be invoked are probably not reducible to any
general formulation of the principle” 291 F.3d at
1285 (citing New Hampshire v. Maine, 532 U.S. 742,
75051, 121 S.Ct. 1808, 1815, 149 | .Ed.2d 968
(2001)). We added that, in applying our two-prong
test, “ courts must always give due consideration to all
of the circumstances of a particular case when con-
ddering the applicability of this doctrine.” 1d. at
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- F.3d ----, 2010 WL 396130 (C.A.11 (Ala.))
(Citeas: 2010 WL 396130 (C.A.11 (Ala.))

1286. | fear that we have created an inflexible for-
mula for “inadvertence” that prevents courts from
thoroughly examining al of the circumstances of a
particular case.

*7 | think this formula presents problems in particu-
lar where, as here, the posture of the case is summary
judgment. In my judgment, there is sufficient evi-
dence of lack of intent to create a genuine issue of
material fact regarding whether Robinson's failure to
disclose evinces an intent to make a mockery of the
judicial system. The only activity in the bankruptcy
case during the pendency of the discrimination case
occurred between May and July 11, 2007. During
that activity, Robinson clearly should have disclosed
her discrimination claim, but the fact that she com-
pletely paid up al creditors by July 9, 2007 gives rise
to a reasonable inference that there was no value to
the creditors in the discrimination claim. Bolstering
this inference is the fact that there is no evidence that
recovery on the discrimination claim was imminent,
or even redligtic. Although Robinson's failure to dis-
close her workman's compensation claim in the ear-
lier bankruptcy constitutes contrary evidence in favor
of estoppel, it does not, in my judgment, so over-
whelm the reasonable inferences favoring Robinson
to eliminate the genuine issue of materia fact. Thus,
mandating a finding that Robinson's failure to dis-
close was not inadvertent merely because she had
knowledge and a theoretical motive to conceal seems
to me to be inconsistent with the summary judgment
posture of this case and seems to me to corflict with
our well-established law that intent is ordinarily a
guestion of fact for the jury. See, e.g., Chanel, Inc. v.
[talian Activ r of Fla,, Inc., 931 F.2d 1472, 147
(11th Cir.1991). However, Barger was also a case in
the summary judgment posture, and it seems to me
that there too there probably was a genuine issue of
material fact asto the requisite intent.

Accordingly, | concur in the judgment because | be-
lieve | am bound to do so by precedent.

FN1. § 1328 refers to 11 U.S.C. § 1328,
which outlines the requirements for dis-
charge.

EN2. Robinson brought her claim under Ti-
tle VII of the Civil Rights Act of 1964, the
Civil Rights Act of 1991, and multiple Ala-
bama state law provisions. 42 U.S.C. § 2000
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et seq., 42 U.S.C. § 1981.

C.A.11 (Ala),2010.
Robinson v. Tyson Foods, Inc.
-— F.3d ----, 2010 WL 396130 (C.A.11 (Ala))
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