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This  artic le is  a follow-up to “C ontinuing C onfidentiality in
Ineffec tive A ss is tance of C ounsel C laims ,” published in the O c t.
19 , 2010 edition of the Wiscons in Law Journal.

A s  discussed in our O c t. 19  artic le, ineffec tive ass is tance of
counsel (IA C ) is  a common c laim in Wiscons in c riminal appeals
because it often serves  as  the only vehic le to reach is sues  that
would otherwise be waived.

O ne of the challenges  appellate counsel face in litigating IA C
c laims  is  knowing when and how to communicate with trial
counsel. Mos t trial attorneys  unders tand that appellate attorneys
are seeking only to fulfill their cons titutional respons ibility to do
whatever poss ible to ass is t their c lients . Nonetheless , such
conversations  present complex is sues . This  artic le makes
recommendations  for how to approach and memorialize such
inquiries .

A ppellate counsel should firs t communicate with trial counsel early in the process  of
identifying potential is sues  for appeal, before making any dec is ions  about litigation s trategy.
During this  initial c onversation, appellate counsel typically seeks  to elic it trial counsel’s
impress ions , hoping trial counsel will share ideas  about appealable is sues . Frank
communication by trial counsel at this  s tage can immensely help appellate counsel spot
is sues  and frame her inquiry into the case record. A ppellate counsel should candidly explain
that she has  not reached any dec is ions  about the appeal, but rather is  attempting to identify
all poss ible avenues .

I f appellate counsel reviews  a case and suspec ts  there is  an avenue for pos t-convic tion
relief that can bes t (or only) be brought through an IA C  c laim, she will need to follow-up with
trial counsel and conduc t a more detailed pre-filing interview. Before this  interview, appellate
counsel should analyze the various  angles  and counterarguments  of the IA C  c laim, so she
can politely probe into the validity of trial counsel’s  dec is ions . In this  interview, appellate
counsel should give trial counsel the opportunity to explain his  s trategy for any dec is ions
that may form the bas is  of an IA C  c laim. Typically, this  pre-filing interview provides  enough
information to evaluate the merits  of the poss ible IA C  c laim. I f it does  not, appellate counsel
may follow-up with additional c larifying ques tions  in a future interview to ensure that any IA C
c laim is  premised on complete fac ts  about trial counsel’s  dec is ions .

The goal of both appellate counsel and trial counsel should be
cons is tency between trial counsel’s  s tatements  in the pre-filing
interview and in any Machner hearing tes timony. I f trial counsel
tes tifies  at the Machner hearing to new fac ts  or additional
s trategic  reasons  that were not mentioned during the pre-filing
interview, this  can unfairly harm the c lient’s  chances  on appeal,
and can place trial counsel in the uncomfortable pos ition of being
impeached during tes timony. To that end, trial counsel should be
encouraged to review his  case records  before or during the
pre-filing interview so that he can provide complete and accurate
answers . This  will help ensure that trial counsel does  not later
remember or discover additional information relevant to the IA C
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c laim before tes tifying at a Machner hearing. For the same reason,
appellate counsel should probe for as  much information as
poss ible during the pre-filing interview, so she can be sure to
elic it all poss ible fac ts  relevant to the IA C  c laim.

Memorializing this  pre-filing interview is  c ritical to ensure
cons is tent tes timony at the Machner hearing. The most effec tive method for doing so is  to
elec tronically record the interview, with trial counsel’s  permiss ion (recording without
permiss ion is  inadvisable because of the ethical implications). The equipment necessary for
elec tronic  recording is  inexpens ive, requiring at a minimum nothing more than a handheld
digital recorder and speakerphone. A ppellate counsel can then send the recording to trial
counsel either immediately after the interview or before the Machner hearing. This  will aid
trial counsel in knowing the likely parameters  of ques tioning as  well as  what is sues  he needs
to further inves tigate in his  case files  and notes . I f trial counsel has  new revelations  or
identifies  incons is tenc ies  in his  s tory, he is  more likely to notify and explain them to
appellate counsel before the hearing.

I f either appellate or trial counsel is  uncomfortable with recording pre-filing interviews , then
appellate counsel may ins tead send a letter or proposed affidavit to trial counsel soon after
the conversation, detailing trial counsel’s  explanations  and expec ted tes timony. This  allows
trial counsel to c lear up misunders tandings  early in the process , ins tead of after is sues  have
been fully briefed on misunders tood fac tual underpinnings .

There is  no fool-proof way to ensure complete cons is tency between the trial attorney’s
pre-filing s tatements  and his  tes timony at a Machner hearing. But thorough communication
and documentation of the pre-filing interview will benefit both trial and appellate counsel in
ineffec tive ass is tance of counsel c laims .
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