WHEN HR MEETS LAW > OVERTIME ARRANGEMENT

32 > CHINA STAFF




MMERHE < HANZmFE AR

Hiring Part-Time
Staff in Hong Kong
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Hiring Part-Time Staff is not generally a red-
flag employment issue in Hong Kong;, as there
is no obligation to pay overtime and it is not
specifically regulated under the Employment
Ordinance (Cap 57). However, employers
should be wary of related issues such as the
issue of continuous employment, statutory
minimum wage, and calculation of payment
for statutory entitlements.
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By ANITA LAM (OF COUNSEL, SOLICITOR ADVOCATE),
JEANNETTE TAM (SENIOR ASSOCIATE) AND STEPHANIE

WONG (TRAINEE SOLICITOR)

Q:

We are a travel agency in Hong Kong which hires a lot
of parttime staff during the summer season. They may
be required to work overtime occasionally due to the
high demand of our services. Do any issues arise from
the overtime arrangement and payments to these staff
that we should be aware of2

A:

1. Continuous Employment and its
Implications

Under
to statutory benefits is dependent on whether the

Hong Kong law, employees' entitlement
continuous employment requirement is satisfied. An
employee will be deemed to be employed under a
continuous contract if he/she has been continuously
employed for a minimum duration of four consecutive
weeks for at least 18 hours a week.

If the parttime employees are employed under a
continuous contract, they will be entitled to statutory
entitlements such as rest days, paid statutory holidays,
paid annual leave, sickness allowance, maternity/
paternity leave pay, severance payments and long
service payments on termination if the respective length
of service requirements are also satisfied.
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2. Overtime Issues

Overtime is not generally a red-flag employment issue in
Hong Kong, as there is no obligation to pay overtime and
it is not regulated under the Employment Ordinance (Cap
57) (EO).

Considerations in relation to statutory minimum wage
may become relevant when employees are required to
work overtime. Currently, the statutory minimum wage is
HK$32.50 for every "hour worked" in a wage period.
Employers are obligated under the Minimum Wage
Ordinance (Cap 608) (MWO) to keep records of the
total hours worked by employees up fill HK$13,300 per
month. Special atfention should be given to employees
earning fixed wages and whose average hourly wage
only exceeds the statutory minimum wage rate slightly.
This is because if the employees work overtime frequently,
their number of "hours worked" may increase fo an
extent where their wages fall below the minimum wage
requirements and become non-compliant with the MWO.

Employers also need to be aware that if an employee is
required to work on a rest day or on a statutory holiday,
the employer is required to substitute another day as a
rest day or statutory holiday.

If an employee works on a rest day, an employer will
need to substitute another rest day with the consent of its
employees. The substituted rest day must fall within the
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same month before the original rest day, or within 30
days after the original rest day.

If an employee is required to work on a statutory holiday,
the employer should give 48 hours’ prior notice fo the
employee, and must arrange an alternative holiday
within 60 days before or after the statutory holiday.
If both parties agree, the employee may take any day
within 30 days of the statutory or alternative holiday as
a substituted holiday.

An employer is prohibited from making any payment in
lieu of granting a statutory holiday.

3. Issues with Calculation of Statutory
Entitlements

In relation fo legal red flags for pay issues, one of the
queries that employers tend to have is what constitutes
"wages", and the use of average daily wages for the

purposes of calculating relevant statutory entitlements.

In Hong Kong, payment for statutory entitlements (e.g.
statutory holiday pay, annual leave pay, sickness
allowance, maternity/paternity leave pay, payment
in lieu of notice, etc.) must be calculated using the
average daily wages formula. This is:

Total Wages payable in the previous 12 calendar
months prior to the termination date / 365 (presuming
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the employer treats all days in the month as fully paid as
is customary in Hong Kong)

"Wages" is broadly defined under the EO to include
all earnings, contractual commissions, allowances paid
in cash and certain overtime payments. There are some
exclusions from wages which include annual bonuses
(whether discretionary or contractual) and discretionary

commission payments. W

A lot of employers are unaware that at a minimum, they
must follow the above formula fo calculate these statutory
entitlements. They often assume that the employees' base
pay is equivalent to "wages" for the purpose of calculating
average daily wages. This will particularly be an issue
if employees work on a variable pay/commission basis
(especially sales employees), as their "wages" will vary
over a 12 month period and the average daily wages
calculation does not just take into account base pay. If
an employer only uses the base salary as the basis of
calculating the statutory entitlements (e.g. statutory sick
leave and statutory annual leave pay), an employee may

argue that he has been paid less than he is entitled to

for these statutory entitlements.

Further, many companies calculate payment in ferms of
payment for working days only (i.e. 260 days a year).
This is an enhancement to Hong Kong's general position,
but as a result, some employers are not aware that they
will need to pay for statutory holidays that land on a
Saturday (e.g. the Tuen Ng Festival this year which is a
statutory holiday) at the average daily wages rate.

There are often arguments around whether certain
payments constitute "wages", especially when it comes
to bonuses vs. commission payments, contractual
vs. discretionary, which also affect the calculation
of average daily wages. It is therefore important
for employers to understand whether the benefits
they intend to offer to employees are categorised as
"wages" to ensure that the calculation of average daily
wages is done correctly to reduce the risk of employees
bringing claims for a shortfall in the payment for their
statutory entitlements.
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