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Corporate Insights: Estate
Planning/Trust/Probate

With an aging population, changes in estate tax law and the
economic recession, there has been growing interest in the field
of law that governs the management of personal affairs and the
disposition of property in the event of incapacity or death. The
Daily Transcript asked several local attorneys specializing in
estate planning, trust and probate law to weigh in on current

issues.

There has been a significant
increase in the use of revoca-
ble living trusts over the last
few years. Why are these so
popular and what are the
ramifications of their increas-

ing popularity?

Judith M. Copeland

Attorney at Law

Copeland & Tierman LLP

The popularity of living
trusts grew with the unpopu-
larity of pro- |,
bate. People
envisioned
probate as
expensive and
time consum-
ing. Some
thought “pro-
bate” meant
the state was going to get
everything, either by way of
taxes or by escheat, or that the
attorneys would get every-
thing. Trusts have been touted
as a means to avoid probate,
avoid taxes and a host of other
bad consequences. Creation of
a trust is seen as eviderice that
the trustor really cared for his
or her family and looked out
for their best interests. Trusts
also provide more flexibility
than is sometimes possible in
probate.

As their popularity grew
and attorneys started adver-
tising and promoting trusts,
either based on price or con-
venience, the quality declined.
Clients frequently received no
guidance or instruction on
creative ways to meet distri-

bution goals and on how to’

fund their trusts. People
would price shop without any
regard to the quality of the
product. Then, the non-
lawyers started getting into
the act, offering .a trust as an
entrée to sell an annuity. The
clients of these salespeople
never see or speak to an attor-
ney, cannot explore options
and are given packages
designed to fit everyone.
Then, of course, online ven-
dors wanted in on the action
and began offering programs
so people could create their
own plans.

Where are we today as a
result of the growth in use of
living trusts? The trusts work
well when they are well writ-
ten, the trustees are chosen
carefully and the beneficiar-
ies are reasonable human
beings. In these situations,
the settler can be cared for by
the trustee and by agents
under powers of attorney,
avoiding the cost and com-
plexities of conservatorships.
Upon death, the estate is dis-

tributed in an efficient and
timely fashion at a reasonable
administrative cost. Everyone
is happy. In my experience,
this happens in about half of
the cases.

In the other half of cases,

several things can go wrong:
The trustee mismanages the
estate, withholds money,
favors himself or his family,
steals or procrastinates. Or
the beneficiaries resent or dis-
trust the trustee, dogging his
or her every step and making
management difficult at best.
This increases expenses and
causes delay. These disputes
often lead to litigation, which
in most cases costs more than
a probate proceeding would
have. The probate courts now
deal with more trust litigation
than with probate proceed-
ings.
* Trusts are an established
part of our culture. There’s
even a slight snob factor
involved, as overheard in con-
versations at cocktails parties.
Like so many things, in order
to do a good job they must be
utilized intelligently and with
expert guidance.

The recent repeal of the
estate tax law has important
implications for your practice
and clients. What are the pit-
falls — as well as benefits and
opportunities for your clien-
tele?

Roy M. Doppelt

Senior Partner

Roy M. Doppelt and
Associates

The repeal of the estate tax
has created a situation that no
one ever really contemplated
happening.
The prevailing
wisdom since
2002 was that
Congress
would change
the estate tax
law prior to
2010 and the
estate tax would remain at a
“reasonable” level.

Since 2002, the estate tax
exemption has been increas-
ing. Every two years or so it
would continue to increase, in
2009 the exemption was $3.5
million dollars.

The estate tax is always an
individual exemption. Thus,
for married couples, with
proper planning, the exemp-
tion could be doubled. For
example, if a couple had $6
million, you would create an

“AB Trust.” Upon the first
spouse’s death, half of the
property would be placed in
trust “A” and the other half
would be placed in trust “B.”
In this way, $3 million would
be in “A” and $3 million in “B”
and no estate tax would be
owed. The thought was that
we wouldnt know the value
of the estate upon the death
of a spouse in the future and
we also wouldn’t know what
the estate tax exemption
would be at the time. This
necessitated creating trusts
that were flexible and looked
at what the estate tax provi-
sions were at the time of the
first death.

The other change that
occurred with the estate tax
repeal is that there is a limit
on the step-up in basis for
inherited property for capi-
tal gains purposes.
Beneficiaries used to receive
a full step-up in basis on
inherited property without
any limit; that is, their basis
for capital gains would be
the value on the date of
death (the date they received
the property). Now there is a
limit to the amount of the
carryover basis exclusion of
$1.3 million. If a parent pur-
chased property for a small
amount of money and it is
now worth more than the
exclusion, the beneficiary of
the estate will have to pay
capital gains on the amount
above the exclusion.

The estate tax has not been
repealed forever. In 2011, it
will reset to a $1 million exclu-
sion at an increased rate of 55
percent. Just as before, most
people believe that Congress
will act to change the estate
tax rules, but clearly they have
been wrong before. At this
time, we can only advise
clients to be flexible in their
planning to take advantage of
whatever the tax law will be
when they pass away.

With the baby boomer pop-
ulation aging and people liv-
ing longer, there must be a
great need for estate planning
services. Is your practice
exceptionally busy? In which
areas, and what do you foresee
in the future for estate plan-
ning attorneys?

Margaret Anne Payne

Partner

Higgs, Fletcher & Mack
LLP

My practice is and has been
exceptionally busy. After the
stock market
began to fall
from its high
in  October
2007, and
land values:
began to fall, I
began to work
with  many
families to target the best
assets to gift in the future, at
the point that we felt values
had reached bottom. In some




matters we established LLCs
and at the point we felt values
had reached bottom, we gifted
interests in the LLCs — or the
assets themselves — to family
members and to trusts for
family members. That gifting
continues today. Depending
on a family’s overall net
worth, some of these gifts are
made by baby boomers, and
some of these gifts are made
to baby boomers, and to the
children and grandchildren of
baby boomers (or to trusts for
their benefit).

As people live longer, I have
more conversations with
clients about the ability to
make annual exclusion gifts to
an ever-expanding family over
a longer number of years.
Additionally, as the genera-
tion Tom Brokaw described as
“the greatest generation” has
continued to live long lives,
the use of grantor retained
annuity trusts has been a par-
ticularly favored vehicle to
transfer wealth to younger
generations in a family
(although that vehicle may no
longer be as valuable for some
families under provisions of
the Obama budget proposal).

Clients continue to revise
their basic estate planning
documents, even in the
strange estate tax world in
which we live at the present
time. And of course, sadly,
clients continue to die and the
preparation of estate tax
returns required to be filed as
a result of death continues.

I do not know where we
shall be next year or even later
this year, from a gift, estate and
generation-skipping tax per-
spective. I do believe the huge
flow of work will continue —
older generations will wish to
transfer assets during their
lifetimes to younger genera-
tions whom they love, people
of all ages will continue to pre-
pare and revise their estate
planning documents to benefit
those they love, petitions are
occasionally needed to clarify
or modify the terms of docu-
ments, and alas, estate tax
returns of some sort will con-

tinue to be filed. I am grateful
for such a wealth of work.

How have laws changed
regarding probate, and why it
is important to avoid probate?
Has the current economy
impacted the probate process?

Lori Bolander

Attorney at Law

Bolander Law Group

The probate process was
established by the govern-
ment to ensure that property
is distributed
to the proper
person or per-
sons. Like
other sectors
of our lives
and govern-
ment, the
court system
has been greatly affected by
the economic climate, making
probate, an already difficult
process, even more challeng-
ing. While the legislative
intent is well intentioned, the
actual process of probating
someone’s estate has become
very arduous.

In fact, the probate process
in California has never been a
simple affair, requiring long,
drawn-out proceedings and
high costs.

While probate is merely the
process of taking assets out of
a person’s name at their death,
many people do not under-
stand what probate is, which
contributes to lack of planning
for probate and the inability to
navigate through a probate
unassisted by an attorney.

Since the downturn in the
economy, filing fees have con-
tinuously been raised. Filing a
petition for probate alone cur-
rently costs $355. Another
new imposition is that each
petition requiring a hearing
filed after the initial petition is
also a $355 filing fee.
Previously, it was $40.

Once a petition is filed,
obtaining a hearing date, amid
the furloughs mandated for
government employees, has

also become a challenge.
Typically, a petition for probate
filed now won't be set for hear-
ing for at least a month.
Should there be even a minor
problem with the petition, a
continuance likely will have to
be sought, and continued
hearing dates often are six to
eight weeks out. In addition,
once a personal representative
of the estate is appointed,
obtaining a certified Letters
and Order from the court can
take longer than a month. This
poses a problem because these
documents are necessary for
the personal representative to
have any authority to adminis-
ter the estate. San Diego courts
have recently implemented a
trial process that allows you to
submit the Letters and Order
to the clerk to be issued the day
of your hearing.

If you own property in your
name, it will be probated,
regardless of who has alien on
it. Even if the decedent’s heirs
plan on “giving” the property
back to the bank, someone
must be authorized to do so,
which would necessitate pro-
bate proceedings.

It is a time-consuming and
expensive process. With prop-
er planning, probate can —
and should — be completely
avoided.

How has the dismal eco-
nomic climate impacted the
estate planning business?
What are the benefits of estate
planning in a down economy,
and what does this mean for
estate planning attorneys?

Dan W. Kehr

Attorney at Law

Kehr Law

How many times have you
heard, “The
economy is
cyclical; it 1
will bounce
back in - o
time”? I have o
heard it more 2

times than I Ié - !
can count — -

]

both by those who were so
conservative that they lost
very little, as well as by those
who lost it all. Given the
economic downturn, ndw,
more than ever, people
believe it is more important
to focus on saving money for
immediate needs like paying
bills and buying groceries,
rather than to spend money
on estate planning, some-
thing many consider a dis-
cretionary and long-term
expense. There is a discon-
nect between the public’s
perception of the cost and
complexity of creating estate
planning documents and the
reality that a large number
of affordable estate planning
attorneys are available to
consumers from all econom-
ic backgrounds. As a result,
many estate planning attor-
neys — like their clients —
are feeling the effect of the
down economy.

While the downturn in the
economy may make many
feel like this is an inappro-
priate time to focus on what
you will give and to whom,
right now is the very best
time to get it done. For
example, income tax can be
avoided on the appreciation
in value that occurred while
the clients owned the prop-
erty. Another benefit is that
asset values and interest
rates are at all-time lows, so
individuals and businesses
can transfer much more
wealth to future generations
than they would otherwise
be able to in a good economy.

Estate planning attorneys
whose business is down are
either seeking new market-
ing avenues to show the
public the advantages they
can provide them in a down
economy, or looking to other
practice areas to pick up the
slack. However, those attor-
neys who have a balanced
and cost effective legal prac-
tice are seeing more oppor-
tunities than ever before.
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