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Rule 104 FEDERAL RULES OF EVIDENCE 2

(d) Plain error.—Nothing in this rule precludes taking notice of
plain errors affecting substantial rights although they were not
brought to the attention of the court.

(As amended Apr. 17, 2000, eff. Dec. 1, 2000.)

Rule 104. Preliminary Questions

(a) Questions of admissibility generally.—Preliminary questions
concerning the qualification of a person to be a witness, the exist-
ence of a privilege, or the admissibility of evidence shall be deter-
mined by the court, subject to the provisions of subdivision (b). In
making its determination it is not bound by the rules of evidence
except those with respect to privileges.

(b) Relevancy conditioned on fact.—When the relevancy of evi-
dence depends upon the fulfillment of a condition of fact, the
court shall admit it upon, or subject to, the introduction of evi-
dence sufficient to support a finding of the fulfillment of the con-
dition.

(¢) Hearing of jury.—Hearings on the admissibility of confes-
sions shall in all cases be conducted out of the hearing of the jury.
Hearings on other preliminary matters shall be so conducted when
the interests of justice require, or when an accused is a witness
and so requests.

(d) Testimony by accused.—The accused does not, by testifying
upon a preliminary matter, become subject to cross-examination
as to other issues in the case.

(e) Weight and credibility.—This rule does not limit the right of
a party to introduce before the jury evidence relevant to weight
or credibility.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987.)

Rule 105. Limited Admissibility

When evidence which is admissible as to one party or for one
purpose but not admissible as to another party or for another pur-
pose is admitted, the court, upon request, shall restrict the evi-
dence to its proper scope and instruct the jury accordingly.

Rule 106. Remainder of or Related Writings or Recorded State-
ments
When a writing or recorded statement or part thereof is intro-
duced by a party, an adverse party may require the introduction
at that time of any other part or any other writing or recorded
statement which ought in fairness to be considered contempora-
neously with it.

(As amended Mar. 2, 1987, eff. Oct. 1, 1987.)

ARTICLE II. JUDICIAL NOTICE

/ Rule 201. Judicial Notice of Adjudicative Facts

(a) Scope of rule.—This rule governs only judicial notice of adju-
dicative facts.

(b) Kinds of facts.—A judicially noticed fact must be one not
subject to reasonable dispute in that it is either (1) generally
known within the territorial jurisdiction of the trial court or (2)
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3 FEDERAL RULES OF EVIDENCE Rule 402

capable of accurate and ready determination by resort to sources
whose accuracy cannot reasonably be questioned.

(c) When discretionary.—A court may take judicial notice,
whether requested or not.

(d) When mandatory.—A court shall take judicial notice if re-
quested by a party and supplied with the necessary information.

(e) Opportunity to be heard.—A party is entitled upon timely re-
quest to an opportunity to be heard as to the propriety of taking
judicial notice and the tenor of the matter noticed. In the absence
of prior notification, the request may be made after judicial no-
tice has been taken.

(f) Time of taking notice.—Judicial notice may be taken at any
stage of the proceeding.

(g) Instructing jury.—In a civil action or proceeding, the court
shall instruct the jury to accept as conclusive any fact judicially
noticed. In a criminal case, the court shall instruct the jury that
it may, but is not required to, accept as conclusive any fact judi-
cially noticed.

ARTICLE III. PRESUMPTIONS IN CIVIL ACTIONS AND
PROCEEDINGS

Rule 301. Presumptions in General in Civil Actions and Proceed-
ings

In all civil actions and proceedings not otherwise provided for
by Act of Congress or by these rules, a presumption imposes on
the party against whom it is directed the burden of going forward
with evidence to rebut or meet the presumption, but does not shift
to such party the burden of proof in the sense of the risk of non-
persuasion, which remains throughout the trial upon the party on
whom it was originally cast.

Rule 302. Applicability of State Law in Civil Actions and Proceed-
ings

In civil actions and proceedings, the effect of a presumption re-

specting a fact which is an element of a claim or defense as to

which State law supplies the rule of decision is determined in ac-

cordance with State law. Py

ARTICLE IV. RELEVANCY AND ITS LIMITS

Rule 401, Definition of “Relevant Evidence”

‘““Relevant evidence’’ means evidence having any tendency to
make the existence of any fact that is of consequence to the deter-
mination of the action more probable or less probable than it
would be without the evidence.

Rule 402. Relevant Evidence Generally Admissible; Irrelevant Evi-
dence Inadmissible

All relevant evidence is admissible, except as otherwise provided
by the Constitution of the United States, by Act of Congress, by
these rules, or by other rules prescribed by the Supreme Court
pursuant to statutory authority. Evidence which is not relevant is
not admissible.
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