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ARTICLE:

PREMISES LIABILITY AND THE CORONAVIRUS:
AN OUTLINE OF RISKS AND RESPONSIBILITIES

By Amer Lakhani*

l. Introduction

If an individual contracts COVID-19 after visiting a specific property, and
the exposure of the COVID-19 is traced to that specific property, who is liable
to the individual? Does the liability depend on whether the infected individual
was a customer/licensee or an employee of the property owner? Does it matter
whether the property to which the exposure of COVID-19 is traced to was

required to remain open or closed by public authorities?

On March 19, 2020, California Governor Gavin Newsom issued a shelter-
in-place order directing all residents of California to stay at home except to
maintain continuity of operations of essential critical infrastructure sectors." In
accordance with the shelter-in-place order, the State Public Health Officer is-
sued a list of “Essential Critical Infrastructure Workers” grouped into thirteen
essential critical infrastructure sectors. Businesses that were specified as being
part of the critical infrastructure sectors included, among others, healthcare fa-
cilities, research centers, suppliers, manufacturers, private security organiza-
tions, private emergency medical services providers, groceries, pharmacies, con-
venience stores, carry-out and quick service restaurants, food manufacturing
facilities, farms, animal diagnostic and food testing laboratories, gas stations,

truck stops, and banks.?

As a result, many California business have been required to stay open as es-
sential businesses during the COVID-19 outbreak. Despite the shelter-in-place
order, many businesses have conducted operations even though they are non-
essential businesses, and some have indeed violated the shelter-in-place and stay
at home orders imposed by the authorities. Many properties include multiple
commercial tenants and have common areas that are under the property owner’s
control. Property owners that have remained open during the COVID-19
outbreak are thus exposed to liability in the event that individuals that visit the
business, and become infected with COVID-19 on the premises. Moreover,

there have been various shelter-in-place orders issued by cities and counties
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throughout California that are stricter than the Governor’s Executive Order,

and can thus result in increased liability for the property owner.

This article explores potential sources of liability on landowners or occupiers
in California for two types of infected individuals: (1) employees of the land-
owner or occupier and (2) customers/licensee of the landowner or occupier.
Specifically, this article explores the application of workplace injury rules and
the application of a landowner liability laws to COVID-19 infections traced to
a specific property.

Il. Liability to Employees

Under California’s worker’s compensation law, an “injury” includes any injury
or disease arising out of the employment. Under California’s Code of Regula-
tions, an injury or illness is “ ‘work-related’ if an event or exposure in the work
environment either caused or contributed to the resulting condition or
significantly aggravated a pre-existing injury or illness.”® “Work environment”
is defined as “the establishment and other locations where one or more employ-
ees are working or are present as a condition of their employment. The work
environment includes not only physical locations, but also the equipment or
materials used by the employee during the course of his or her work.” The
regulations do provide exceptions for injuries that occur at the “work environ-
ment” but are not considered “work-related,” including injuries or illnesses
where “the employee was present in the work environment as a member of the
general public rather than as an employee”; “the injury or illness involves signs
or symptoms that surface at work but result solely from a non-work-related
event or exposure that occurs outside the work environment”; “the injury or ill-
ness is solely the result of an employee doing personal tasks (unrelated to their
employment) at the establishment outside of the employee’s assigned working
hours”; or “the injury or illness is solely the result of personal grooming, self-
medication for a non-work-related condition, or is intentionally self-inflicted.”®
The regulations also specifically exclude the common cold or flu from the defi-

nition of work-related injury or illness.®

Diseases contracted by employees generally fall under two categories for
purposes of worker’s compensation law—occupational diseases and non-
occupational diseases. Occupational diseases means “any abnormal condition or
disorder caused by exposure to environmental factors associated with employ-

ment, including acute and chronic illnesses or diseases which may be caused by
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inhalation, absorption, ingestion, or direct contact.” The California Supreme
Court defined an “occupational disease” as one that “occurs as a result of
continuous, latent exposure to harmful substances.”” An example of an oc-
cupational disease is asbestosis contracted by workers that have repeatedly been

exposed to asbestos.

Infectious diseases such as tuberculosis and HIV have also been determined
to be occupational diseases, as employees claiming compensation for each of
those diseases worked under employment conditions that required them to be
exposed to these diseases for a prolonged period of time.® Although it is possible
COVID-19 could be analogized to HIV or tuberculosis for certain workers,
such as in hospitals or laboratories, it seems unlikely that COVID-19 would be
considered an occupational disease in most contexts, as occupational diseases
are more typically industrial diseases that develop over a prolonged period of

time due to repeated exposure to a harmful substance.

Non-occupational diseases are typically not considered work-related injuries.
A non-occupational disease has been defined as “one that is not contracted
solely because of an exposure at work or because it is related to a particular type
of work.” The California Supreme Court has specified that an “ailment does not
become an occupational disease simply because it is contracted on the
employer’s premises.”® The disease must have been contracted due to the
employment or must have arisen out of the employment, and there must be a
causal link between the disease the employment. An employee will not be
compensated for a disease simply because the disease was contracted while the

employee was visiting the place of employment.'

Generally, non-occupational diseases are not compensable to employees.
However, there are two important exceptions to the general rule that non-
occupational diseases or their treatment are not compensable. First, a non-
occupational disease is compensable if the employment subjects the employee
to an increased risk compared to that of the general public." Second, a non-
occupational disease is compensable if the immediate cause of the disease is an

intervening human agency or instrumentality of employment.'

Under the first exception, if an employee’s risk of contracting the disease by
virtue of the employment is materially greater than that of the general public or
more common at the place of employment than among the general public, the
disease may be compensable. In Bethlehem Steel Co. v. Industrial Acc. Com.," the
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California Supreme Court held that shipyard workers who had contracted a
contagious eye disease were entitled to benefits even though there was a similar
epidemic in the community, as the evidence showed that the disease started in
the shipyards, and the occurrence of the disease was much less in the general

community than it was in the shipyards.™

California’s Worker’s Compensation Appeals Board has found various in-
stances of infectious diseases that meet the first exception, i.e., are non-
occupational diseases that occurred during employment that subjects the em-
ployee to an increased risk compared to that of the general public. In Cizy of
Fresno v. WCAB (Bradley) (1992)," the Worker's Compensation Appeals Board
found that a police detective’s work with drug addicts and drug paraphernalia
subjected the police detective to a higher risk of exposure to hepatitis B than the
general population. As a result, the police detective’s claim for the hepatitis B
infection was compensable.16 Similarly, the Worker’s Compensation Appeals
Board found that a teacher had a greater risk for viral respiratory tract infections
because of the teacher’s repeated exposure to viruses brought into the classroom
by her students."” In contrast, a delivery driver’s contraction of hepatitis from
eating doughnuts at one of the driver’s stops was not compensable because the
delivery driver was not subject to a higher level of exposure for hepatitis than
the general public."®

For COVID-19 claims to be compensable to an employee under the first
exception for non-occupational diseases, the employee must be able to show
that the nature of the employment posed a greater risk of contracting
COVID-19 than that of the general public. Thus, property owners must ensure
that their employees do not incur a higher risk of contracting COVID-19 than
the general public during the course of their employment. Although it will not
be enough for an employee to show that the contraction of COVID-19 oc-
curred on the employer’s Premises, the employer must be able to show that it
followed guidelines provided by authorities to ensure that the employer was not
putting its employees at a greater risk of contracting COVID-19 than the gen-
eral public.

Under the second exception, the immediate cause of the disease must be an
intervening human agency or instrumentality of employment. For example, a
nurse’s assistant that was required to undergo testing and treatment for
tuberculosis, and developed an adverse reaction to the treatment, was entitled

to compensation because the treatment arose out of the employment.”® As such,
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if there is an event occurring at a place of employment that can be considered
an intervening human agency or instrumentality of employment that results in
an employee’s contraction of COVID-19, such as, perhaps, the employer refus-
ing to provide appropriate personal protective equipment, the employee’s
contraction of COVID-19 may be compensable by the employer.

It is important to point out that ordinarily the burden of proof to establish
that the employee was subject to a special or greater risk of contracting a disease
than that of the general public is on the employee, not the employer.?® More-

over, there must a causal connection between the employment and the disease.?”

These burdens of proof have been altered in the specific case of COVID-19,
after Governor Newsom, in May 2020, signed Executive Order N-62-20. This
executive order creates a rebuttable presumption that a COVID-19-related ill-
ness arose out of and in the course of the employment for awarding workers’
compensation benefits if an employee testing positive for or was diagnosed by a
licensed physician with COVID-19 within 14 days after a day that the em-
ployee performed labor or services at the employee’s place of employment at the
employer’s direction, and the day on which the employee performed such labor
or services was on or after March 19, 2020. The rebuttable presumption may be
controverted by other evidence, but if it is not controverted, Executive Order
N-62-20 requires the Worker’s Compensation Appeals Board to find in accor-
dance with the presumption, and the employee will be eligible for all applicable
benefits for the COVID-19-related illness.?

lll. Liability to Customers

As with all negligence claims, an individual that suffers an injury on a prop-
erty must show that (i) the property owner or possessor had a duty of care
towards the injured party, (ii) there was a breach of the duty of care, (iii) the
breach of the duty of care was the proximate cause of the injuries to the third
party, and (iv) the injured party suffered damages.?® In California, every land-
owner or possessor owes a duty of care to third parties that enter the property.
Under California law, “everyone is responsible, not only for the result of his or
her willful acts, but also for an injury occasioned to another by his or her want
of ordinary care or skill in the management of his or her property or person,
except so far as the latter has, willfully or by want of ordinary care, brought the

injury upon himself or herself.”?*

Among the factors to be considered in determining whether an owner is
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responsible for premises liability for an injury to a third party include (i) the
likelihood of injury to plaintiff, (ii) the probable consequences of such injury,
(iii) the burden of reducing or avoiding the risk, (iv) the location of the land,
and (v) the possessor’s degree of control over the risk-creating condition.”® A
landowner or possessor’s duty to third parties is limited to that of “ordinary”
care, not extraordinary care.”® The landowner or occupier’s duty is not absolute

or based on a duty to keep the premises absolutely safe.”

There are various factors for determining whether a landowner or occupier
owed a duty of care to an injured person, including (1) the foreseeability of
harm; (2) the degree of certainty that the plaintiff suffered injury; (3) the close-
ness of connection between the plaintiff’s injury and the landowner’s conduct;
(4) the moral blame attached to the landowner’s conduct; (5) the policy of
preventing future harm; (6) the burden on the landowner and the consequences
to the community of imposing a duty on the landowner; and (7) the avail-
ability, cost, and prevalence of insurance for the risk.?®

Of each of the aforementioned factors, the primary factor in determining
whether a duty of care is owed is foreseeability.® However, the foreseeability
factor is balanced against the burden of duty to be imposed on the landowner.*
The degree of foreseeability is dependent on how great or small the burden of
preventing the harm that caused the injury.*' Foreseeability and the burden of
preventing the harm are likely to be the most important factors in determining
whether a landowner or occupier is liable for a third-party’s infection of
COVID-19 that can be traced back to the premises. The infected individual
must be able to show that the contraction of COVID-19 was foreseeable during
the individual’s visit to the premises, while also showing that the burden
imposed on the landowner or occupier in preventing the spread of COVID-19
would not be unreasonably high.

To determine whether there was a breach of that duty of care, the test is one
of “reasonableness,” i.e., whether the landowner or occupier acted as a reason-
able person in managing the property in view of the probability of injury to
others.*? As such, landowners and occupiers must take precautions determined
to be reasonable under the circumstances in ensuring that their premises do not
pose a risk of COVID-19 infections to third parties.

Courts make an important distinction between claims of premises liability
based on misfeasance (where the defendant created the risk) and nonfeasance
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(where the defendant failed to undertake some measures in preventing the risk)
in determining whether a landowner or occupier owes a duty of care.*® For
COVID-19 claims, the landowner or occupier’s liability will likely be based on
an accusation of nonfeasance by the landowner or occupier. However, if the
landowner or occupier opened the facility in violation of a stay-at-home order,
or failed to implement mandatory or recommended precautions to mitigate risk
of infection that are part of such an order, an injured person may be able to

make a claim based on misfeasance, as the landowner or occupier created the

risk of the spread of COVID-19 by violating the order.

To determine whether the breach of the duty of care was the proximate cause
of the injuries, the injured person must show that the defendant’s breach of
duty to exercise ordinary care was a substantial factor in bringing about the
harm to the plaintiff.** Causation “cannot be established based on mere specula-
tion, conjecture and inferences drawn from other inferences . . % Due to the
rapid spread of COVID-19, it may be difficult for infected individuals to prove
with certainty that a visit to a specific property resulted in that individual’s
contraction of COVID-19. However, analogizing to Governor Newsom’s Exec-
utive Order in the employment context, one could argue that the same principle

should apply to owners or occupiers of property.

A tenant owes the same duty of care as the owner of the real property, and the
tenant must act reasonably in preventing injury to third parties visiting the
premises.®® A defendant need not own, possess, and control property in order to
be held liable; control alone is sufficient.?” As such, a tenant has the same duty
of care for third parties for the spread of COVID-19 as a landowner.

Both the property owner and the tenant of the property may have a duty of
care towards individuals that access common areas on the property if the com-
mon areas are under both the property owner’s and the tenant’s control.*® A
property owner that has leased the property and is not occupying the property
only has a duty of care when the property owner has the right to prevent the
presence of the dangerous condition on the property, particularly in common
areas that are not under a tenant’s exclusive control.*® As such, if a property
owner has the ability to prevent individuals that visit common areas on the
property from contracting COVID-19, such property owners may have a duty
of care towards such individuals, even if they have leased the property and are

not in possession of the property.

© 2020 Thomson Reuters 543



JULY 2020 | VOL. 30 | ISSUE 6 MILLER & STARR REAL ESTATE NEWSALERT

IV. Mitigating COVID-19 Risk Through Insurance Coverage

An employee or a third-party may bring a claim against a landowner or oc-
cupier for damages resulting from infection of COVID-19 on the premises. A
landowner or occupier may attempt to mitigate their exposure for COVID-19
claims by carrying an insurance policy that would cover financial losses. Com-
mercial General Liability Insurance provides coverage for third-party claims al-
leging bodily injury, property damage, or personal injury. Such insurance may
mitigate financial losses as a result of COVID-19 claims brought forth by third
parties. However, some Commercial General Liability Insurance policies may
contain provisions that limit or preclude coverage for COVID-19 damages,
including exclusions for bacteria and viruses, exclusions for pandemics, or an
exclusion for pollution. Landowners and occupiers that have such insurance
coverage should review whether their Commercial General Liability Insurance

policies have such exclusions from coverage.

Worker’s Compensation Insurance provides coverage for claims that an em-
ployee was injured by COVID-19 during the course of the employment. As
stated above, the coverage depends on whether the employee’s exposure to
COVID-19 occurred at the location of the employment. Exclusions from cover-
age may apply for an employer’s willful misconduct and failure to comply with
health and safety laws and regulations. As such, if an employer purposefully
violates a stay at home order, the employer may be barred from coverage under
a Worker’s Compensation Insurance policy.

Finally, Pollution Liability Insurance and Environmental Liability Insurance
provides coverage for losses arising from pollutants, with coverage including
bodily injury and clean-up costs. Such coverage may be available for COVID-19
claims, as COVID-19 would likely fit the definition of a pollutant, unless the
insurance policy contains an exclusion for communicable disease. Landowners
and occupiers that have Pollution Liability and Environmental Liability Insur-

ance policies should determine whether their policies provide coverage for com-

municable diseases such as COVID-19.

V. Conclusion

COVID-19 imposes unique risks on property owners and their tenants, as
they may be liable to two types of individuals if those individuals were to
contract COVID-19 on the Premises. Property owners and occupiers should

follow guidelines recommended by the authorities to ensure that their Premises
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do not pose a risk of infection of COVID-19. Moreover, property owners and
occupiers should ensure that they are mitigating their risk from COVID-19
claims by procuring appropriate insurance policies that provide the right type of

coverage fOI‘ the pI‘OpCI‘ty owner or occupier.
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