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Overview  

 Comparison of innovative online lenders to traditional lenders 
– Focus on distinctions between online and paper transactions involving 

open-end credit  

 Industry overview 

 Advertising credit online 
– Reg Z credit advertising rules 

• Trigger terms and triggered disclosures 

– FTC’s .com Disclosures Guidance 

– UDAAP 

 Applications, approvals, and disclosure delivery 
– Delivering dislcosures pursuant to E-SIGN  
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Industry Overview 

 Who advertises and issues credit online? 

– Banks and non-banks 

– Banks as a lender with a non-bank partner performing marketing and 
origination activities 

 What products are advertised and issued online?  

– Closed- and open-end credit, including credit cards, auto loans, 
mortgages, personal loans, small business loans, payday, credit sales 

• Note that we will not focus on mortgages or small business loans 

 Common themes 

– Marketing credit online; instant (or fast) underwriting and issuance 
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Reg Z – Credit Advertising Rules 

 Broad application: 

– Advertising requirements apply to all persons – not just creditors but 
also merchants and other parties that advertise consumer credit on 
behalf of creditors. §1(c). 

 Limited civil liability for advertising rule violations.  

– Pursuant to 15 USC § 1640(a), no civil liability for violation of §16. 

– But administrative liability still applies.  
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Reg Z – Credit Advertising Rules 

 Credit advertisements are subject to a “clear and conspicuous” 
standard under Regulation Z. §5(a). 
– No format requirements, such as a specific font size or required 

placement of credit terms in the advertisement. Comment 16-1. 

– But disclosures in advertisements should be: 

• Provided in a reasonably understandable form;  

• Presented in a way that does not obscure the relationship of terms to each 
other; and  

• Legible, whether typewritten, handwritten, or printed by computer. 

– Whether an advertisement satisfies this standard will depend on the 
nature of the advertisement, the language used, the color, size and 
placement of material credit terms, and other pertinent factors.  
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Reg Z – Open-End Credit Advertising Rules 

 Certain terms (triggers) trigger additional advertising disclosures (the 
triggered terms). §16(b). 

– Triggers generally include finance charges and other charges described 
in the account opening disclosures under §6(b)(3). Also includes: 

• Negative terms – e.g., “no interest” or “no annual membership fee”. 
Comment 16(b)(1)-1. 

• Implicit references where triggers may be “readily determined” from an 
advertisement. Comment 16(b)(1)-2. 

– If any trigger is used, must disclose the triggered terms, which 
generally include: certain transaction charges, an annual fee, all APRs, 
and minimum interest charges.  
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Reg Z – Open-End Credit Advertising Rules 
Trigger Terms 

1. Any finance charge. §6(b)(3)(ii)(A). 

2. Charges imposed for failure to use the plan as agreed. This 
means any penalty fee. §§16(b)(1) and 6(b)(3)(ii)(B).  

3. Plan termination charges. This means charges imposed for 
closing an account. §6(b)(3)(ii)(E).  

4. Charges affecting the consumer’s access to the plan, the 
duration of the plan, the amount of credit extended, the 
period for which credit is extended, or the timing or method 
of billing or payment. §6(b)(3)(ii)(D).  
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Reg Z – Open-End Credit Advertising Rules 
Trigger Terms 

 Non-trigger terms include: 

– Rewards; 

– Member benefits, e.g. fraud protection, credit scores, other 
differentiators; and 

– Customer service features. 

 Tendency for issuers to focus on marketing rewards and other 
benefits, in lieu of APRs and other terms, criticized in recent 
CARD Act Report 
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Reg Z – Open-End Credit Advertising Rules 
Triggered Disclosures 

 If any trigger term is used, all of the following triggered terms 
must be disclosed: 

1. The “annual percentage rate,” using that term or the 
abbreviation “APR”. §16(b)(1)(ii).  

2. Any minimum, fixed, transaction, activity or similar charge 
that is a finance charge. §16(b)(1)(i).  

3. Any membership or participation fee. §16(b)(1)(iii).  
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Reg Z – Open-End Credit Advertising Rules 
Special Rules 

1. Catalog, multi-page, and electronic advertisements. §16(c). 

2. Television or radio advertisements. §16(e). 

3. Financing the purchase of goods and services. §16(b)(2).  

4. Promotional Rates and Fees. §16(g). 
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Reg Z – Open-End Credit Advertising Rules 
Special Rules 

1. Catalog, multi-page, and electronic advertisements. §16(c). 

– Electronic advertisements: in lieu of complete advertising disclosures, 
trigger terms appearing anywhere in an electronic advertisement may 
clearly direct the consumer to the location where the table or schedule 
begins, which may be accomplished by describing how to navigate to 
the table or schedule or disclosing the specific URL where the table or 
schedule may be found.  

• The general rule is that a link must “clearly direct the consumer to the 
location where the table or schedule begins.” Comment 16(c)(1)-2.  

• “For example, a term triggering additional disclosures may be 
accompanied by a link that directly takes the consumer to the additional 
information.” Comment 16(c)(1)-2.  
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Reg Z – Open-End Credit Advertising Rules 
Special Rules 

2. Television or radio advertisements. §16(e). 

3. Financing the purchase of goods and services. §16(b)(2).  

4. Promotional Rates and Fees. §16(g). 

– If intro rate or fee required to be disclosed in the Schumer box, must say “intro” or 
“introductory” in immediate proximity to (in the same phrase as) the rate or fee.   

• Only applies to promotional rate offered in connection with the opening of an account. 

– If promo rate or fee (including intro rate) then:   

• Disclose: 

– Expiration date. 

– Go to rate/fee.  If variable rate, must comply with accuracy rules in §60.  If 
can’t be determined, then disclose specific rate/fee or range.  

• Disclosure must be clear and conspicuous, meaning that it must be 
equally prominent to the promotional rate or promotional fee to which 
it applies, e.g. same type size as the promotional rate or promotional 
fee to which it applies. Comment 16-2.ii.   
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Reg Z – Open-End Credit Advertising Rules 
Special Rules 

4. Promotional Rates and Fees. §16(g). Cont…. 

– Formatting: 

• Electronic or written. 

• Same paragraph is permitted; footnote is not sufficient. 

• Disclosures must appear in the same paragraph as the “first listing” of the 
promo rate or fee. This means the most prominent listing of rate/fee on 
front side of the first page of the principal promotional document (the 
document designed to be seen first by the consumer in a mailing, such as a 
cover letter or solicitation letter). Comment 16(g)-3 and 4.  

– Exception – promo rate disclosures not required on envelope, banner ad 
or pop-up ad. §16(g)(5). 
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Reg Z – Open-End Credit Advertising Rules 
Special Rules 

4. Promotional Rates and Fees. §16(g). Cont…. 
– What is a banner advertisement? 

• Not defined by Reg Z. 

• Banner ads are typically (1) embedded on a third-party website and (2) subject to space-
constraints that limit the ability to convey information. Therefore, reasonable consumers  expect 
to receive additional information after clicking on a banner advertisement.  

– Supp. Info states that “Interested consumers generally . . . [are aware that they must] click on the link in a 
banner advertisement or pop-up advertisement in order to learn more about an offer….” 74 Fed. Reg. 
20791 (May 5, 2009).  

• Banner ads are distinguished in the Supp. Info from stand-alone ads that warrant the advertising 
disclosures, such as posters, billboards, and take-one applications.  

– What disclosures are required for banner ads? 

• Exemption from §16(g)(5) – regarding disclosure of the go to rate and promo period – if the 
banner ad is “linked to an application or solicitation provided electronically.”  

– No further guidance, so some flexibility exists, e.g. learn more or click here for more details.] 

• No exemption from general advertising disclosure requirements if triggers used. 
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FTC’s .com Disclosures Guidance 

 .com Disclosures guidance is cited in the CFPB’s exam practices 
manual with respect to UDAAP.  

 4Ps to determine if a disclosure is clear and conspicuous: 

– Proximity: Is the information in close proximity to the claim it qualifies? 

– Placement: Is the placement of the information in a location where 
consumers can be expected to look or hear? 

– Prominence: Is the disclosure prominent enough for the consumer to 
notice? 

– Presentation: Is the information presented in an easy-to-understand 
format that does not contradict other information in the package and at 
a time when the consumer’s attention is not distracted elsewhere? 
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FTC’s .com Disclosures Guidance 

 Proximity 
– Disclosure should be placed near the claim information, product, or 

service to which it relates. 

– Scrolling may be problematic – consumers can miss information 
presented off the screen. 

• Text or visual cues should direct consumers to additional disclosures, e.g. 
“see below for important information on ____.” 

• How page is displayed may or may not indicate that consumers need to 
scroll; if scrolling is necessary to see a disclosure, it should be unavoidable 
(i.e., unable to proceed without scrolling). 

• Scroll bars alone are NOT sufficiently effective visual cues. 

• Mobile disclosures – pages should be optimized to eliminate right / left 
scrolling to view disclosures. 
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FTC’s .com Disclosures Guidance 
Example: Card Aggregators 

17 



dwt.com 

FTC’s .com Disclosures Guidance 

 Proximity cont…. 

– Hyperlinked disclosures are appropriate for disclaimers that are not integral 
to the triggering claims, provided certain conditions are met, as follows: 

• Integral disclosures (e.g., cost, health and safety, significant unexpected 
additional fees ) should be on same page, immediately next to claim, 
and sufficiently prominent so that claim and disclosure are read at the 
same time. 

• Key considerations for evaluating effectiveness of hyperlinks: 

– Labeling or description of hyperlink; 

– Consistency in use of hyperlink styles; 

– Placement and prominence of hyperlink on page or screen; and 

– Handling of disclosure on click-through page or screen. 
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FTC’s .com Disclosures Guidance 

Proximity of 
“Imitation” 
clearly disclaims 
that pearls are 
not real. 

 Proximity cont…. 

– Examples from .com Disclosures Guidance 

“¾ Ct.” link does 
not adequately 
disclaim 
variations in 
product, an 
integral aspect of 
the product.  
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FTC’s .com Disclosures Guidance 

 Prominence 
– Disclosure should be noticeable – factors include size, color, and graphics in 

relation to other parts of the material – when considering the entire 
advertisement.  

• Don’t bury disclosures in long paragraphs of unrelated text, e.g. terms of use. 
Contract terms are viewed separately from disclosures. 

• Don’t use graphics or sounds that distract from the disclosure.  

• Repeated disclosures may be necessary if sites and applications are long or 
claims are repeated. 

– Must account for viewing on mobile devices – ensure that text isn’t too 
small and can be enlarged by consumer, and that text wraps to fit on the 
screen. 

– Give disclosures in same medium as claims, e.g. audio claims require audio 
disclosures. 
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FTC’s .com Disclosures Guidance 

 Prominence Cont…. 

– Examples from FTC .com Disclosures Guidance 

 

Disclosures are not 
prominent because 
they contrast poorly 
with the background 
and are easy to miss. 
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FTC’s .com Disclosures Guidance 

 Collect data and monitor effectiveness of disclosures. 

– If hyperlinked disclosures are not being used by consumers, another 
method of disclosure may be necessary. 

– If consumers frequently complain about terms that are being disclosed, 
disclosure might not be effective.  
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UDAAP in Marketing  

 What are unfair, deceptive, and abusive acts and practices? 

– Unfairness: an act or practices that “[1] causes or is likely to cause 
substantial injury to consumers [2] which is not reasonably avoidable by 
consumers [and [3] the] injury is not outweighed by countervailing 
benefits to consumers or to competition.” 12 USC § 5531(c)(1). 

• See also FTC Policy Statement on Unfairness (December 17, 1980). 

– Deception: a material representation, omission, act or practice that 
misleads or is likely to mislead a consumer, provided the consumer’s 
interpretation is reasonable under the circumstances. CFPB Examination 
Manual V.2, UDAAP 5 (October 2012) 

• See also FTC Policy Statement on Deception (October 14, 1983). 
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UDAAP in Marketing  

 What are unfair, deceptive, and abusive acts and practices? Cont…. 

– Abusiveness: an act or practice that: 

• “[1] materially interferes with the ability of a consumer to understand a term or 
condition of a consumer financial product or service;” 

•  “[2] takes unreasonable advantage of [either]:  

– “a lack of understanding on the part of the consumer of the material risks, costs, or 
conditions of the product or service;  

– “the inability of the consumer to protect the interests of the consumer in selecting or 
using a consumer financial product or service; or  

– “the reasonable reliance by the consumer on a covered person [such as a bank or 
other financial institution] to act in the interests of the consumer.” 12 USC § 5531(d). 

– Largely applied through enforcement, with a few exceptions. 

 

24 



dwt.com 

Recent CFPB Enforcement Actions Involving UDAAP 
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Applications for Credit 

 TILA requires that account opening disclosures be provided 
before an open-end account is first used, or for closed-end 
credit, before the consummation of the loan. 1026.5(b)(1)(i) 
and 1026.17(b) 

 Delivering disclosures electronically requires E-SIGN Act 
consent – essential for instant issuance and paperless 
experiences 

– Disclosures  

– Affirmative consent 

– Retainable format 
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The E-SIGN Act  

 Consent to receive electronic records must follow delivery of 
the following disclosures – 15 USC 7001(c)(1) 

 Affirmative consent must be given  in a manner that 
reasonably demonstrates that the consumer can access the 
information in the electronic form that will be used to provide 
the information as an electronic record. 15 USC 7001(c)(1)(A)-
(C) (emphasis added).    
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The E-SIGN Act 

 Challenges in delivering disclosures that are retainable 

– Mobile devices – not all can print or save 

– When the electronic device does not belong to the consumer – e.g. an 
in-store iPad 

– Verifying an email address 
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E-SIGN Act Exceptions: Open-End Credit 

 Exception for Schumer box 
– “For an application or a solicitation that is accessed by the consumer in electronic form, 

the disclosures required under this section may be provided to the consumer in electronic 
form on or with the application or solicitation.” 1026.60(a)(2)(v) 

 Commentary clairfies that if the Schumer Box is provided electronically, it must 
be in close proximity to the application or solicitation and either:  

– Automatically appear on the screen with the application; 

– Be located on the same Web page as the application if the application has a clear and 
conspicuous reference to the location of the disclosures and indicates that the disclosures 
contain rate, fee, and other cost information, as applicable; 

– A link to the electronic disclosures is provided on or with the application as long as 
consumers cannot bypass the disclosures before submitting the application. The link 
would take the consumer to the disclosures, but the consumer need not be required to 
scroll completely through the disclosures; or 

– On the same Web page as the application without necessarily appearing on the initial 
screen, immediately preceding the button that the consumer will click to submit the 
application or reply. Comment 60(a)(2)-1.ii 
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Approvals and Rejections 

 Underwriting requirements  

– Regulatory basis to ensure consumers can repay the loan; for example: 

• Ability to pay requirements for credit cards  

• CFPB scrutiny of payday lenders and consumers inability to repay those loans 
leading to a cycle of debt 

 Deliver certain notices after an application is approved or rejected 

– Risk-based pricing notices  

– Adverse action notices  

– TILA estimates for closed-end credit 

 Approvals contingent on fraud checks / customer verification / AML 
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